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Court of Appeals, District of Columbia. 

October Term, 1913. 


Franklin K. Lane, Secretary of the 
Interior, and Frederick Dennett, Com¬ 
missioner of the General Land Office, 
appellants, 

v. 




fNo. 2584. 


Cornelius C. Watts, Dabney C. T. 
Davis, jr., John Watts, and James W. 
Vroom. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 


BRIEF FOR APPELLANTS. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, adjudging that 
title to certain land, known as Baca Float No. 3, situ¬ 
ate in Arizona, selected by the heirs of one Luis Maria 
Cabeza de Baca, June 17, 1863, under a grant made 
by act of Congress June 21, 1860, passed out of the 
United States and vested in said heirs April 9, 1864; 
that thereafter the Land Department ceased to have 
jurisdiction thereover, except for the purpose of sur¬ 
veying out boundaries in order to segregate the same 
from the public lands; that the appellees, or some of 
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them, had shown sufficient title in themselves to the 
land to enable them to maintain the suit; and enjoin¬ 
ing the appellants to place on file, as a muniment of 
title, a certain plat of survey and accompanying field 
notes, for the purpose of defining the said outbound- 
aries and segregating the same from the public do¬ 
main; and further enjoining appellants from proceed¬ 
ing in any manner in the matter of a certain home¬ 
stead entry of land within the outboundaries of said 
tract or in the matter of any other alleged entries, or 
in any manner affecting said land, except to file the 
survey as aforesaid. (Record, pp. 309-310.) 

STATEMENT OF THE CASE. 

By the treaties of Guadalupe Hidalgo and Mesilla, 
Mexico ceded the territory embracing the present 
States of New Mexico and Arizona, the United States 
undertaking to deal with private land titles pre¬ 
cisely as Mexico would have done had there been 
no change in sovereignty. Among the land claim¬ 
ants were the heirs of Luis Maria Cabeza de Baca, 
to whom Mexico had granted land known as “Las 
Vegas Grandes.” (Record, pp. 2-4.) Mexico had 
also generously granted the same land to the town 
Las Vegas. Petitions for the confirmation of both 
grants were presented. The details are recited on 
page 4 of the record. The conflict resulted in the 
passing of the act of June 21, 1860 (12 Stat., 71), 
which in the part (sec. 3) material here, is as follows: 

That it shall be lawful for the heirs of Luis 
Maria Baca, who make claim to the same 
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tract of land as is claimed by the town of Las 
Vegas, to select instead of the land claimed 
by them, an equal quantity of vacant land, 
not mineral, in the Territory of New Mexico, 
to be located by them in square bodies not 
exceeding five in number; and it shall be the 
duty of the surveyor general of New Mexico 
to make survey and location of the land so 
selected by the said heirs of Baca when there¬ 
unto required by them: Provided , however , 
That the right hereby granted shall continue 
in force for three years from the passage of 
this act, and no longer. 

A survey disclosed that the Las Vegas grant 
embraced about 500,000 acres of land. Conse¬ 
quently each Baca Float, as they were called (five 
in all) consisted of about 100,000 acres. All of 
said “floats” have been located, and the Land 
Department has finally acted as to all by making 
and approving final surveys thereof, except the 
one known as Baca Float No. 3—the one here in 
controversy. This land is located in what is know T n 
as the Gadsden purchase. The appellees claim to 
be successors to such title as the heirs of Luis Maria 
Cabeza de Baca had. 

On December 11, 1908, appellees filed their bill 
in the Supreme Court of this District, averring, 
among other things, that on June 17, 1863, John S. 
Watts, as agent or attorney for the heirs of Baca, 
in the manner prescribed by instructions given by 
the Commissioner of the General Land Office, July 
26, 1860, to carry into effect the act of June 21, 
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1860, aforesaid (Record, p. 5), made application to 
the surveyor general of New Mexico for the land in 
controversy (Record, p. 6), a copy of which appli¬ 
cation the surveyor general forwarded to the Com¬ 
missioner of the General Land Office on the same 
day with his certificate (Record, p. 7). The instruc¬ 
tions of July 26, 1860, required the surveyor general 
and the register and receiver to certify that lands so 
selected by the heirs of Baca were vacant and 
nonmineral. June 18, 1863, the surveyor general 
wrote the commissioner his reason for not fully 
complying with the instructions (Record, p. 8), the 
reason being that the land selected was so far beyond 
any of the public surveys that, in the nature of the 
case, the register and receiver could not officially 
know anything about it; hence he deemed it unneces¬ 
sary to procure their certificates. 

Thereupon, the Commissioner of the General Land 
Office, July 18, 1863, directed the surveyor general of 
New Mexico to comply with the instructions he had 
ignored by furnishing a statement from himself and 
the register and receiver that the land w r as vacant 
and nonmineral. (Record, p. 8.) 

To this the surveyor general responded (Record, p. 
9) under date of April 2, 1864, that there had been no 
public surveys in the neighborhood of the tract and 
no record of or concerning this land in his office or, 
as he believed, in the office of the register and re¬ 
ceiver; therefore— 

As I am personally unacquainted w r ith that 
region of the country, I can not certify that 
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the land in question is “ vacant and not min¬ 
eral,” or otherwise. Those facts can only be 
determined by actual examination and survey. 

This letter was written in Washington and was filed 
in the General Land Office April 4, 1864. (Record, 
p. 49.) 

Under date of March 25, 1864, the register and 
receiver at Santa Fe signed two certificates to the 
effect that so far as their records showed the land was 
vacant and nonmineral. (Record, p. 9.) 

It is contended by appellants that these certificates 
did not reach Washington until May 26, 1864. (See 
Record, pp. 162-163.) 

This is one of the important points in the case, so 
far as the merits are of interest to the court, in that 
appellees, in the court below, maintained that these 
certificates were before the Commissioner of the 
General Land Office on or before April 9, 1864. 

For on the last-mentioned date the commissioner 
wrote a letter to the surneyor general of Arizona 
(that Territory having been carved out of New 
Mexico prior to the date of application to the sur¬ 
veyor general of New 7 Mexico, as will later appear) 
directing him to survey the described tract. (Rec¬ 
ord, pp. 9-11.) A correct certified copy of this docu¬ 
ment appears on pages 299-301. 

Appellees rest their case entirely upon this letter. 
It is claimed by them that this letter operated as an 
adjudication and as a conveyance of title out of the 
United States to the heirs of Baca. It is claimed 
by appellants, if the court is concerned with the 
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merits, that the Secretary’s decision of June 2, 1908 
(Record, p. 281 el seq.) y is correct and that the letter 
of April 9, 1864, was written merely in the light of, 
and pursuant to, the suggestion of Surveyor General 
Clark, April 2, 1864, that the facts he wished to 
know—character of the land—could only be deter¬ 
mined bv actual survey and examination in the field. 

Plaintiffs in their bill then averred (Record, p. 11) 
that a survey pursuant to the letter of April 9, 1864, 
was attempted but no survey returned because the 
surveyors were killed bv hostile Indians. This alle- 
gation was denied by defendants in their answer 
(Record, p. 35), and in tne court below the plaintiffs, 
in oral argument, admitted that they were mistaken 
in their allegation. 

Plaintiffs next averred that though frequently re¬ 
quested and required by the heirs and representatives 
of the heirs of Baca, the Commissioner of the General 
Land Office from that time until about June 17, 1905, 
refused to have the survey made, but on that date 
did authorize and direct the surveyor general of 
Arizona to make said survey; that pursuant thereto 
such survey was made and that the plat and field 
notes, bearing date of November 23, 1906, were in¬ 
dorsed by the surveyor general and have been ex¬ 
amined and found to be correct by the Commissioner 
of the General Land Office (Record, p. 11). This 
allegation was denied (Record, p. 35) in so far as it 
averred that though frequently required, etc., the 
Commissioner of the General Land Office had failed 
and refused to continue or have made the survey. 
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The facts are as shown by defendants' Exhibits Nos. 
47 and 48 (Record, pp. 249-253), namely, that sur¬ 
vey at the instance and for the benefit of the Baca 
heirs, claimants, had been ordered, but that the claim¬ 
ants had failed to comply with the requirements of 
the order and that the survey, known as the Contzen 
survey, and being the survey of November 23, 1906, 
supra , was made for purely administrative purposes, 
i. e., in order that the lines might be definitely known 
and established, so that public lands in or about it 
might be disposed of without further delay. 

This “Contzen survey” is appellees' “muniment 
of title”—as they claim. 

On January 12, 1905, the Commissioner of the Gen¬ 
eral Land Office, in ordering what resulted in the 
Contzen survey, directed that investigation of the 
character of the land be made as the survey progressed 
in the field, and held that the duty of determining 
what portions of the lands covered by the location 
were occupied or were known to be mineral on June 
17, 1863, if any, devolved on him, the surveyor gen¬ 
eral, in the first instance at least. (Record, p. 12; for 
full text see p. 254.) The plaintiffs below then 
averred that, pursuant to said instructions, the sur¬ 
veyor general in December, 1906, in forwarding the 
Contzen survey, plats, and field notes included a 
report recommending that the location of Baca Float 
No. 3 be entirely rejected. The text of the report 
appears on pages 255-266 of the record, and shows 
that the bases of this recommendation were that, at 
the time of application, part of the float was covered 
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by conflicting grants (Calabasas, Tumacacori, and 
San Jose de Sonoita), and that the rest was known to 
be mineral in character. 

Thereupon, May 13, 1907, the Commissioner of the 
General Land Office, passing upon this report, ordered 
that before a final conclusion should be expressed the 
claimants should be given an opportunity to submit 
evidence, if they so desired, and that a hearing before 
the surveyor general to determine whether said lands 
were, at the time of said location, vacant and non- 
mineral, after due notice, should be accorded. (Rec¬ 
ord, p. 12.) The text of this order appears on pages 
278-280 of the record. 

The appellees appealed from this order to the 
Secretary of the Interior, and were heard. On June 
2, 1908, the Secretary, acting through the First Assist¬ 
ant Secretary, affirmed the action of the commis¬ 
sioner, but held that as to the Tumacacori, Cala- 
basas, and San Jose conflicting claims the lands 
therein embraced were occupied lands at the date 
of application and in no event could pass to the 
claimants. (Record, p. 12.) The text of the de¬ 
cision constitutes defendants’ Exhibit No. 52, and 
appears in full on pages 281, et seq., of the record. 
Whereupon motion for review was duly filed. Said 
motion was overruled December 5, 1908. (Record, 

p. 12.) 

The bill further avers (Record, p. 13) that one 
Henry Ohm made application to make homestead 
entry of a quarter section situate within the exterior 
limits of Float No. 3 and that on June 15, 1908, the 
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Commissioner of the General Land Office instructed 
the register and receiver at Phoenix, Ariz., to allow 
Ohm to proceed with the making of final proof, but 
stated, however, that final action on such entry 
would not be taken until the “ Baca Float decision 
had become final.” (The text of the letter appears 
on p. 298 of the record.) 

Plaintiffs below also averred (Record, p. 14) 
that there were other entries of land within Float 
No. 3 in the same status as the Ohm entry. 

It w T as also averred that on May 1, 1864, the heirs 
of Baca conveyed Float No. 3 to John S. Watts 
and that plaintiffs have succeeded to his title— 
the land now being worth more than $100,000. 

Contending (Record, p. 12) that the letter of Com¬ 
missioner Edmunds, dated April 9, 1864, ordering 
the survey of the tract, vested, in fee, title to said 
tract in the heirs of Baca and that the power of the 
Land Department over said land then and there 
ceased and determined, that the land had always 
thereafter been treated by said Land Department 
as segregated from the public domain not subject 
to any form of entry, and that the proceedings in 
the Ohm and other entries w T ould cast a cloud upon 
their title, the plaintiffs prayed that a writ of in¬ 
junction issue commanding defendants to desist and 
refrain from further proceeding w r ith the Ohm entry 
or in other matters affecting location No. 3; that 
they be compelled to file the Contzen survey and 
plat for future reference; that all lines, etc., on said 
plat, other than those contemplated by the letter 
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of April 9, 1864, and particularly the lines showing 
the segregation of the alleged mineral portion, 
Tubac Township, and the conflicting portion of 
San Jose de Sonoita, Tumacacori, and Calabasas 
claims be canceled and expunged; and for general 
relief. 

To this bill defendants interposed a demurrer 
(Record, p. 17). The demurrer was overruled (Rec¬ 
ord, p. 29). The court below rendered a lengthy 
opinion (Record, p. 19 et seq .), in which he went into 
the merits of the controversy and apparently was 
moved to his conclusion by assuming (p. 28) that the 
certificate of the register and receiver, dated March 
25, 1864, were before the commissioner April 9, 1864, 
when order for survey issued. 

Upon the overruling of the demurrer an answer 
was filed. (Record, p. 31 et seq.) ^ 

Some of the matters set forth in the answer have 
already been noted. There are, however, other per¬ 
tinent points brought into the case. 

It is averred (Record, pp. 38 and 39) that the Ohm 
entry is within the limits of the so-called Tumacacori 
claim, and that the other tentative entries, most, if 
not all, are within said claim, or the Calabazas or 
Sonoita grant. Defendants showed that plaintiffs 
are not and never have been in possession of the land, 
but, on the contrary, from 1866 to 1899, were claim¬ 
ing title to other land. They showed (Record, pp. 
47-48) that on June 2, 1864, the only surveyor gen¬ 
eral having jurisdiction over the land was not the 
surveyor general of New Mexico, who received and 


forwarded the application of the Baca heirs and who 
wrote the letter of April 2, 1864, but the surveyor 
general of Arizona, within which Territory the land 
is situate. 

Moreover, it appears that in 1862 the heirs of Baca, 
through the same attorney, Judge Watts, selected 
entirelv different lands in New Mexico, which selec- 
tion was not only approved by the surveyor general, 
but was certified by him on belief as nonmineral and 
vacant (Record, pp. 42-45). The claimants were per¬ 
mitted to withdraw this selection (Record, pp. 46-47), 
and they then made the selection of June 17, 1863, 
covering the land in controversy. But on April 30, 
1866, Watts practically withdrew this selection, un¬ 
der the guise of changing the initial point (Record, 
pp. 50-51), and was permitted so to do May 21, 1866 
(Record, p. 22). No survey was made, because the 
claimants failed to deposit the cost of survey (Record, 
pp. 53 55). 

From that date until 1899 the Baca claimants were 
claiming the 1866 location, which differs from the 
1863 location, as shown by the map opposite page 
178 of the record. The answer (Record, p. 56 et 
seq.) shows that during this time efforts were made 
to secure legislation on the theory that Float No. 3 
embraced land that the parties were inhibited from 
taking. The details are more suitably to be dis¬ 
cussed in the argument. The answer shows why 
claimants were remitted to the 1863 location and 
that the department, in face of a report made by the 
surveyor general strongly suggesting that the land 
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selected was known at the time of selection by the 
agents of the claimants to be that which the act of 
June 21, 1860, expressly said they might not take, 
has now merely called upon claimants to make such 
a showing as they desire on this point prior to final 
action by the department; and this although the 
parties had been duly notified at the time of the 
survey that inquiry as to the character of the land 
would be made as the survey progressed and that 
they might appear and offer evidence upon that 
point—a privilege they failed to exercise (Record, 

p. 280). 

Replication was filed and issue joined. The plain¬ 
tiffs introduced certain deeds showing conveyance by 
John S. Watts of the land as described in the selec¬ 
tion of 1866, and from his grantee, through mesne 
conveyances, to two of the plaintiffs, C. C. Watts 
and Dabney C. T. Davis, jr., “trustees.” The other 
plaintiffs, James W. Vroom and John Watts, claim 
title to the 1863 location under deeds from the heirs 
of John S. Watts, deceased, intestate. (Record, pp. 
316-337.) 

The defendants introduced exemplified copies of 
records of the Land Office, showing the status from 
time to time since 1863 to 1909, of the land in contro¬ 
versy and the claims and actions of the parties inter¬ 
ested therein, as well as the attitude of the depart¬ 
ment in respect thereto. 

On the record thus made the court below decided 
in favor of the plaintiffs. The opinion appears on 
pages 301-310. 
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Briefly, the court said that the crux of the contro¬ 
versy (record, p. 304) was whether or not title de¬ 
vested from the United States and vested in the heirs 
of Baca, or their assigns, April 9, 1864. If not, the 
court conceded that appellants had jurisdiction to 
consider the land as public land and to administer it 
as such. But, he decided (p. 309), title did pass out 
of the United States, and that defendants might be 
enjoined as prayed, with one single exception; he was 
not of the opinion that he could direct the making of 
an expurgated edition of the plat of the Contzen 
survey prior to filing; plaintiffs must be content with 
that plat as it is. The plat is opposite page 276 of 
the record. 

ASSIGNMENT OF ERRORS. 

We are convinced that the court erred in the fol¬ 
lowing respects: 

1. The court erred in assuming jurisdiction to de¬ 
termine title to land in another jurisdiction. 

2. The court erred in not recognizing and holding 
that the suit involves the determination of the title 
to land claimed by the United States. 

3. The court erred in not recognizing and holding 
that the suit is essentially one against the United 
States and that the United States is a necessary but 
absent party. 

4. The court erred in assuming jurisdiction to de¬ 
termine the question of title presented in the face of 
the fact that the United States is a necessary party 
but has not been, and could not be, made a party 
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because it has not in this behalf consented to be 
sued. 

5. The court erred in failing to recognize and hold 
that the purpose and prayers of the bill are to inter¬ 
fere with and control the action of the officers of the 
Land Department in the exercise of their proper juris¬ 
diction and discretion in the determination and dis¬ 
position of questions and matters affecting the so- 
called Baca Float No. 3 coming before them for 
decision. 

6. The court erred in assuming jurisdiction to 
interfere with and control the discretion and judg¬ 
ment of the officers of the Land Department in the 
decision and disposition of questions and matters 
affecting the so-called Baca Float No. 3 properly 
before them for determination and action. 

7. The court erred in not recognizing and holding 
that the question as to whether or not the legal 
title to the land embraced in the so-called Baca 
Float No. 3 has passed out of the United States, 
was properly before the Land Department and in¬ 
volved the exercise of judgment and discretion by 
the officers of the Land Department in the determina¬ 
tion thereof. 

8. The court erred in not recognizing and holding 
that the determination of the question as to whether 
or not the legal title to the land embraced in the 
so-called Baca Float No. 3 had passed out of the 
United States, involved the exercise of judgment 
and discretion by the officers of the Land Depart¬ 
ment in construing the act of June 21, 1860, and 
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passing upon the function and effect of the various 
proceedings had in respect of said Baca Float No. 3. 

9. The court erred in not recognizing and holding 
that the ruling of the officers of the Land Depart¬ 
ment that under the act of June 21, 1860, the final 
act by which the legal title passes from the United 
States is the acceptance by the department and the 
filing of approved plat and field notes of a survey 
whereby the surveyor general makes location, as 
vacant and nonmineral, of land selected by the 
heirs of Baca, involved the exercise of judgment and 
discretion and is not subject to review in direct 
proceedings of this character. 

10. The court erred in not recognizing and hold¬ 
ing that, in the performance of their proper admin¬ 
istrative functions and duties, the officers of the 
Land Department were called on to exercise judg¬ 
ment and discretion in determining whether or not 
the area embraced in the so-called Baca Float No. 3 
is still part of the public domain, and that their de¬ 
cision that it is, and their administration of it as 
such, can not be interfered with or controlled by the 
court in direct proceedings of this character. 

11. The court erred in not recognizing and hold¬ 
ing that, in the performance of their proper admin¬ 
istrative functions and duties, the officers of the 
Land Department were called upon by the present 
claimants to determine whether or not the action 
taken by the Commissioner of the General Land 
Office on April 9, 1864, passed out of the United 
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States the legal title to the so-called Baca Float 
No. 3, and that their decision that it did not involved 
the exercise of judgment and discretion and can 
not be interfered with by the court in direct pro¬ 
ceedings of this nature. 

12. The court erred in not recognizing and hold¬ 
ing that, in the performance of their proper admin¬ 
istrative functions, the officers of the Land Depart¬ 
ment were called upon to determine whether or not 
the area embraced in the Sonoita and Calabazas 
and Tumacacori claims w r as reserved from selection 
by the Baca heirs, and that their decision that it 
was so reserved involved the exercise of judgment 
and discretion and can not be interfered with by the 
court in direct proceedings of this nature. 

13. The court erred in not recognizing and holding 
that, in the performance of their proper administra¬ 
tive functions, the officers of the Land Department 
were called upon to determine whether or not the area 
embraced in Tubac Township was occupied and not 
vacant and therefore reserved from selection by the 
heirs of Baca, and that their decision that it was so 
reserved, involved the exercise of judgment and dis¬ 
cretion, and can not be reviewed or interfered with 
by the court in direct proceedings of this nature. 

14. The court erred in determining that legal title 
to the land involved passed out of the LTrited States 
to the heirs of Baca on April 9, 1864. 

15. The court erred in its construction of the act of 
Congress, approved June 21, 1860, in that it held that 
under said act legal title could, and did, pass prior to 
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survey and filing of approved plat and field notes 
thereof. 

16. The court erred in not holding that, under the 
act of June 21, 1860, it was necessarv that the sur- 
veyor general, in the first instance, should determine 
the character of the land, as was held by the Supreme 
Court in Shaw v. Kellogg (170 U. S., 312). 

17. The court erred in holding that the Commis¬ 
sioner of the General Land Office had authority, in 
the absence of a determination of the character of the 
land by the proper surveyor general, himself to de¬ 
termine the character of the land, approve the selec¬ 
tion, and pass title from the United States. 

18. The court erred in holding that the surveyor 
general of New Mexico was the proper officer to act 
upon the selection in question. 

19. The court erred in not holding that, at the time 
the selection was tendered and until after April 9, 
1864, the surveyor general of Arizona was the proper 
officer to act upon the said selection and determine, 
in the first instance, the character of the land em¬ 
braced therein. 

20. The court erred in holding that the Commis¬ 
sioner of the General Land Office, by his letter direct¬ 
ing survey, dated April 9, 1864, determined the char¬ 
acter of the land, approved the location, and passed 
the title. 

21. The court erred in holding that plaintiffs have 
shown title, as successors in interest to the heirs of 
Baca, sufficient to enable them or any of them to 
maintain this suit, in this, that he failed to find and to 
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hold that there was no proof that the parties recited 
in the deed from the so-called heirs of Baca to John 
S. Watts (plaintiff’s Exhibit A. H., No. 1) were in 
fact the heirs of Baca, to whom the right to select 
land in lieu of the Las Vegas claim was granted; and 
in this, that he held, in effect, that said deed proved 
itself in the absence of any evidence that the grantors 
were the heirs of Baca and in the absence of possession 
and claim under said deed. 

22. The court erred in holding that plaintiffs have 
shown title, as successors in interest to the heirs of 
Baca, sufficient to enable them, or any of them, to 
maintain this suit. 

23. The court erred in holding that the Tumacacori, 
Calabazas, and San Jose de Sonoita grants, Mexican 
or Spanish grants, so far as they conflict with Baca 
Float selection No. 3, did not pro tanto defeat said 
selection. 

24. The court erred in not holding that under the 
act of July 22, 1854, no affirmative action on the part 
of those claiming under alleged Spanish or Mexican 
grants was required in order to place the lands covered 
by said claims in reservation from other appropria¬ 
tion as a part of the public domain. 

25. The court erred in enjoining the defendants 
from further action upon the Ohm and other home¬ 
stead and mineral entries pursuant to the ruling of 
the officers of the Land Department that the land 
embraced therein, being within the Calabezas and 
Tumacacori claims, was not vacant land at the date 
of application for the so-called Baca Float No. 3, and 
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not appropriated thereby, and is now public land 
subject to entry. 

26. The court erred in enjoining the defendants to 
file the plat and field notes of the Contzen survey in 
the face of the fact that the officers of the Land De¬ 
partment, in the exercise of their proper judgment 
and discretion, have decided, and now contend, that 
in view of the report of the surveyor general that the 
land in question at the time of application for the 
so-called Baca Float No. 3 was not vacant and non¬ 
mineral within the meaning of the act of June 21, 
1860, such plat and field notes should not be approved 
or filed. 

27. The court erred in not dismissing the bill. 

POINTS OF ARGUMENT. 

The real purpose of this suit is to secure from the 
court a decision contrary to the conclusion reached 
by the Land Department when the case was regularly 
before it; a decision to the effect that legal title to the 
land in controversy passed out of the United States 
in 1864 and that these appellees, or some of them, are 
the present owners of that title. 

And in this, through what we conceive to be error 
on the part of the court below, plaintiffs succeeded. 
For the court went into the merits of the case, pre¬ 
cisely as the appellants did when it was before them, 
traversed essentially the same ground, and arrived 
at a conclusion in reversal of the decision of the Land 
Department. The court’s opinion and the decree 
that resulted is in every respect a review of a decision 
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involving a question of public lands, precisely as if 
the parties were entitled to an appeal. Appellees 
had litigated their case before the department; had 
appealed from the judgment and order of the Com¬ 
missioner of the General Land Office to the appellate 
tribunal in public land matters, the Secretary of the 
Interior, and within the rules had filed a motion for 
reconsideration; and then, upon defeat, immediately 
transferred the whole case to the Supreme Court of 
the District and there reargued and resubmitted the 
same contentions they had advanced in the Land 
Department. This direct procedure necessarily in¬ 
volved either of two things— 

(1) A direct review, in the nature of a considera¬ 
tion of the case as if it were on appeal (if that were 
permissible) from the departmental decision of June 
2, 1908 (36 L. D., 455), or (2) a trial of title to land 
not situate within this jurisdiction, wherein an 
essential party is not present in the forum and is 
not even suable—the United States. 

Manifestly, legal title, aside from the tract cov¬ 
ered by the San Jose de Sonoita grant, is in either 
the United States or in some grantee of the United 
States—these appellees perhaps (although the evi¬ 
dence does not competently show that the heirs of 
Baca ever conveyed their suppositive title). 

In no event is title in the appellants. 

The test is the effect of the judgment or decree 
which can be entered. {Oregon v. Hitchcock , 202 
U. S., 60.) 
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SO, FUNDAMENTALLY, A QUESTION OF JURISDICTION 
ARISES AND PRECEDES ALL OTHER QUESTIONS. 

We respectfully submit that the court below was 
without jurisdiction to grant any part of the relief 
demanded in the bill and that it erred in assuming 
jurisdiction and in enjoining the Secretary and the 

commissioner. 

» 

The decree is an out-and-out determination that 
title passed out of the United States in 1864 and 
vested in the heirs of Baca; and this behind the back 
of the United States, and without its being heard. 

The appellants had been sitting as a court, the 
only court clothed with jurisdiction, trying that 
question, if you please, between the United States 
and the appellees. It decided in favor of the United 
States, first, that legal title still remained in United 
States; second, that the lands embraced in the 
Tumacacori, Calabazas, and Sonoita grants were in 
any aspect exempt from selection by the Baca 
claimants; but that, as to the residue, it is possible 
that the appellees have an equitable claim—a point 
to be decided after a hearing affording the claimants 
opportunity to present evidence bearing upon the 
character of the land in rebuttal of the showing 
made by the report of the surveyor general accom¬ 
panying the Contzen survey. 

Appellants, as defendants, were not in a position 
to plead as fact that the land in controversy was 
mineral, and occupied at the date of selection, and 
was so known to be by the selectors; that a great 
fraud had been perpetrated, and that the purpose of 
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the suit was only to effectuate and to perpetuate that 
fraud. Those were matters which the appellants, 
in their quasi-judicial capacity, had reserved for 
decision when, and after, the claimants had made 
their case. In fact, there is naught in the depart¬ 
mental decision of June 2, 1908 (Record, p. 281), to 
show but that the claimants might ultimately, at 
the hands of the appellants, receive all the relief they 
seek in court, barring title to the area embraced in 
the conflicting grants. It all depended upon what 
the evidence would ultimately show as bearing upon 
the known character of the land —a matter that has 
never been finally adjudicated , one ivay or another , by 
the Land Department. 

On the other hand, were the United States a party 
to this suit, it could well plead as fact that the land 
was occupied, that it was mineral, that it was so 
known to be in 1863 by the selectors, and that the 
proceeding from start to finish was vitiated by fraud. 
On these points, we submit, the United States is 
entitled to be heard—and has not been heard. 

If this is public land of the United States, as ap¬ 
pellants insist, the court has no jurisdiction to inter¬ 
fere with the control vested by Congress in the de¬ 
fendants over such public land. 

If it be not public land, the court must so deter¬ 
mine before it can afford the relief sought. And in so 
determining it must decide adversely the claim of the 
United States, behind its back and without its con¬ 
sent. 
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We maintain that it is the function of the appel¬ 
lants to determine whether or not the land in con¬ 
troversy is public land—and that they have so de¬ 
termined it to be. 

The court below signally failed to appreciate this 
point. In the opinion (Record, p. 306) the learned 
judge says that the averments and the exhibits do 
not justify the assertion that the appellants have 
decided that Baca Float No. 3 is public land belong¬ 
ing to the United States, although (on p. 307) he 
notes the allegation in the answer that title to said 
tract still remains in the United States. He failed 
to perceive that the decision of June 2, 1908, holds 
that the land is yet part of the public domain, to be 
administered as such, subject to any equitable claim 
or title in the appellees; that there is no uncertainty 
now as to whether it is public or private land; and 
that the only question reserved for subsequent deci¬ 
sion is whether, as public land now, the appellees will, 
after the hearing before the surveyor general, be 
entitled to a conveyance of it by virtue of their selec¬ 
tion in 1863. In other words, the land is now, as it 
was in 1863, public land, and the question is whether 
it is of the character that the heirs of Baca were 
authorized to select, so that, having selected it in 
1863, the Land Department may now take the neces¬ 
sary steps to devest the United States of title and vest 
it in the claimants. 

In arriving at the conclusion that legal title is still 
in the United States, that the proceedings by the 
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Baca claimants to acquire that title are still in fieri, 
and that the final step to pass title out of the United 
States has not yet been taken, the appellants were 
called upon to determine the effect or operation of 
various actions taken from time to time by various 
officers of the Land Department and by the repre¬ 
sentatives of the Baca heirs and the proper action to 
be taken with reference to this Contzen survey and 
the surveyor general’s report thereon. 

The court can not determine these questions with¬ 
out reviewing precisely those matters which the ap¬ 
pellants considered. The court must consider and 
determine whether the actions of the Secretary and 
his subordinates involved any measure of discretion 
and judgment, whether his decision was a possible 
one, or whether there was no room for the exercise of 
discretion or judgment, and hence that his action was 
capricious or arbitrary. 

The authorities, we believe, are ample, pertinent, 
uniform, and decisive. 

In Oregon v. Hitchcock (202 U. S., 60) the State 
obtained leave of court to file an original bill against 
the Secretary of the Interior and the Commissioner 
of the General Land Office, to restrain defendants 
from allotting or patenting certain lands within the 
Klamath Reservation, which, it was alleged, were, 
March 12, 1860, swamp and overflowed lands (title 
to which passed to the State under the swamp-land 
grant, 9 Stat., 519; 12 Stat., 3), and for a decree 
which would establish title in the State of Oregon. 
Plaintiff claimed that through its proper officer it had 


25 


presented and filed with the surveyor general of the 
United States for the State of Oregon a list of these 
lands, together with evidence tending to prove the 
character of the land—i. e., that it was such as passed 
to the State under the swamp-land act; but that the 
Land Department had denied and rejected their claim 
solely on the ground that the lands, swamp or other¬ 
wise in fact, were not granted to Oregon by the act of 
Congress on which that State relied. 

Note the striking similarity: The State, as do these 
appellees here, relied upon Federal legislation as the 
basis of their title; they relied upon facts—character 
of land such as the legislation purported to convey 
(although in the case at bar appellees do not show, 
not even aver, that the land they seek is of the char¬ 
acter they were entitled to select); that they filed 
their list and their proof with the surveyor general, 
who favorably passed upon their evidence and cer¬ 
tified the list, although in this case no surveyor 
general has ever favorably considered evidence as 
to character of land; and that the Land Department 
had rejected the State's claim, not because of facts, 
but because the officers of the department did not 
take the same view of the law that the State of 
Oregon did. 

We have called attention to similarities, and there 
are many points favoring the contentions of the 
plaintiff in the Oregon case that are missing in the 
case at bar. A few have been noted. 

Plaintiff took the position, as they do here, that 
the immunity of the sovereign from suit does not 
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extend to those who act for it—the defendants not 
only in that case, but in this case; and that while 
the United States can not directly be sued, the acts 
of those who assume to act for it may be judicially 
examined and controlled. 

The court held against the plaintiff State. It said 
that while the defendants were citizens of a State 
other than Oregon, yet they had no interest what¬ 
ever in the controversy, and that if a decree were 
rendered against them in favor of the State it would 
affect not their interests, but would “bind and de¬ 
termine the rights of the United States, the real, 
substantial defendants.” Following Minnesota v. 
Hitchcock (185 U. S., 373), it decided that the test 
as to whether the United States is a party is to be 
determined by the effect of the judgment or decree 
to be rendered. 

Can-language be more pertinent to this case than 
that employed by the court in the Oregon case? The 
facts, to be mentioned later, show that for nearly 
half a century the United States has treated the 
land here in controversy as its own, subject only to 
such equities as may exist in favor of the plaintiffs. 
It concedes that the heirs of Baca selected this land 
in 1863; it concedes that if it be of the character 
that these heirs were entitled to select it owes them 
the duty of conveying the legal title; but it insists 
that ere that is done it must have information as to 
the character of the land. In the meantime, treating 
it as public land (and between 1866 and 1899 no 
Baca claimant thought for a moment that title to 
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the 1863 location was in another than the United 
States), it has permitted homestead entries and 
other tentative applications for tracts under general 
public-land laws, and has, in a few instances, between 
1866 and 1899, while the Baca claimants were claim¬ 
ing under the 1866 location, patented the land so 
entered. But with these exceptions it has retained 
the land, patiently awaiting the time when the Baca 
claim could be finally adjudicated—rejected, if the 
surveyor general's report is correct; admitted, if it 
should appear that he was wrong. 

With this history, how can a court, without usurp¬ 
ing a jurisdiction not granted it by act of Congress, 
adjudicate title out of the United States, behind its 
back, under guise of merely entertaining a suit 
against certain officers of the Federal Government? 

In 1908 another suit was started by another State 
(Louisiana) in which the Secretary was named de¬ 
fendant. (Louisiana v. Garfield , 211 U. S., 70.) This 
was a suit “to establish the title” of the State to 
certain swamp lands and to enjoin defendant against 
carrying out an order making a different disposition 
of the lands. 

We have quoted four words from the opinion of 
Mr. Justice Holmes, “to establish the title.” Of 
course, this was merely the court's summary of the 
purpose and the effect, if successful, of the suit; pre¬ 
cisely as it would be in the case at bar. 

The State of Louisiana took the position that the 
whole of the swamp and overflowed lands unfit for 
cultivation were granted to the State by the act of 
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March 2, 1849 (9 Stat., 352), with certain exceptions. 
The first prayer of its bill, after the formal demands, 
was that the Supreme Court should so decree. The}" 
then proceeded to ask the court to hold that the 
approval by the Secretary, December 10, 1895, of 
list No. 51 vested eo instanti the fee simple in the 
State; and that title, so having vested, the acts 
sought to be enjoined were beyond the power of the 
defendant to perform. 

This is what the court sums up as a bill “to estab¬ 
lish the title” of the State to the lands involved. 

What, in all common sense, is the purpose of the 
bill in the case at bar if it be not precisely this thing? 

Appellees contend they acquired title to the selec¬ 
tion of 1863 by certain acts and instruments; that 
because they thus acquired title, the appellants owe 
them certain duties—the filing of the Contzen survey; 
and that as they are not particularly charmed with 
some of the features that the Contzen survey educed 
and portrayed on the plat of survey, a revised edition 
should be ordered before it is filed. 

Their whole case proceeds from the premise that 
title passed to them in 1864. If that be not so, they 
concede that they are not entitled to maintain their 
bill. 

Who says it is not so? Either the United States, 
whom the court is not hearing on this point, or the 
appellants, whose decision, contrariwise, the court 
must review. 

But it is exactly as it was in the Louisiana case: 
Plaintiff there was asking for relief on an hypothesis 
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that title had passed—an hypothesis which demanded 
of the court a decision that title had passed. The 
court said well when it said that it was a suit “to 
establish the title.” This instant suit is an idle tax 
on the court’s time if it be not exactly the same thing. 

The court below so reviewed the matter and decreed 
not only that title had passed out of the United States 
but that it is now vested in the appellees. 

In the Louisiana case, as in the Oregon case, the 
Supreme Court declined to try the issue without 
affording the United States a chance to be heard. 
The ingenious contentions of counsel in that case 
might be tenable; but they raised questions of law 
as well as of fact upon which the United States would 
have to be heard. On page 77 of the opinion, the 
court suggests several points that the United States 
might urge in defense. 

The syllabus of the Louisiana succinctly states the 
decision of the court: 

This court has no jurisdiction of an action 
brought by a State against the Secretary of 
the Interior to establish title to, and prevent 
other disposition of, lands claimed under 
swamp-land grants where questions of law and 
fact exist as to whether the United States still 
owns the lands. The United States is a neces¬ 
sary party, and the action can not be tried 
without it. 

That was a suit against the Secretary; so is this. 
That was a suit to establish title; so is this. That 
was a suit to prevent other disposition of the lands 
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claimed by plaintiffs; so is this. That was a case 
where questions of law and fact existed as to whether 
the United States still owned the land; so is this. 
That was a case where the United States was a neces¬ 
sary party, without whom the court had no juris¬ 
diction to try the questions involved; so is this. 

Appellees attempt to lift themselves over the fence 
by their boot straps. They say that neither the 
Oregon nor the Louisiana cases have any application 
here, because in both those cases legal title was in 
the United States, while in this suit it is not. 

That is the very point in contention here; they say 
legal title passed in 1864; we say it did not. On this 
point hangs all the law—and their profits. 

THE KIRWAN CASE. 

The case of Kiriran v. Murphy (189 U. S., 35) is 
illuminating and is absolutely decisive of the mate¬ 
rial points in this case. The court therein held that 
the administration of public lands is vested in the 
Land Department; that its power can not be devested 
by the fraudulent action of subordinate officers; that 
the courts can neither make nor correct surveys; that 
the power to do so is in the political department of the 
Government and that the Land Department must 
primarily determine what are public lands subject to 
survey and disposal; and that, as it is possessed of this 
power in general, its exercise of jurisdiction can not 
be questioned by the courts before it has taken final 
action, and then only in a proceeding in which the 
action of the department is collaterally attacked. 
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The court said: 

The Land Department must necessarily con- * 
sider and determine what are public lands, 
what lands have been surveyed, what are to be 
surveyed, what have been disposed of, what 
remain to be disposed of, and what are re¬ 
served. The department has held that the 
land lying between the alleged meander line 
and the lake, some 1,200 acres, is Government 
land, and has ordered it to be surveyed. (In 
re Burns , 20 L. Dec., 28, 295; 23 L. Dec., 430.) 
The execution of that order was restrained by 
the preliminary injunction herein, and that has 
been made perpetual by the decree. 

We are confronted on the threshold with two 
objections to the maintenance of this bill, 
namely, the want of jurisdiction in equity and 
the want of jurisdiction thus to interfere with 
executive administration. 

Equity jurisdiction was invoked on the 
ground of lack of adequate remedy at law in 
that irreparable injury in the destruction of 
timber and exposure to fire by the survey, and 
multiplicity of suits were threatened. 
***** 

The administration of the public lands is 
vested in the Land Department, and its power 
in that regard can not be divested by the 
fraudulent action of a subordinate officer, out¬ 
side of his authority, and in violation of the 
statute. (Whiteside v. United States , 93 U. S., 
247; Moffat v. United States, 112 U. S., 24; 
Hume v. United States , 132 U. S., 406, 414.) 
The courts can neither correct nor make sur¬ 
veys. The power to do so is reposed in the 

10468—13-3 



32 


political department of the Government, and 
the Land Department, charged with the duty 
of surveying the public domain, must primarily 
determine what are public lands subject to 
survey and disposal under the public-land laws. 
Possessed of the power, in general, its exercise 
of jurisdiction can not be questioned by the 
courts before it has taken final action. (Brown 
v. Hitchcock, 173 U. S., 473.) 

In Litchfield v. The Register and Receiver (9 
Wall., 575), Litchfield sought an injunction to 
restrain the register and receiver of the L T nited 
States land office at Fort Dodge, Iowa, from 
entertaining and acting upon applications 
made to them to prove preemptions to certain 
lands which lay within the land district for 
which they were respectively register and re¬ 
ceiver. The bill averred that complainant was 
the legal owner of the lands; that they were 
not public lands, and were in no manner sub¬ 
ject to sale or preemption by the Government 
or its officers. The bill was dismissed for want 
of jurisdiction in equity, and this court affirmed 
the decree. Mr. Justice Miller said: “The 
principle has been so repeatedly decided in this 
court, that the judiciary can not interfere 
either by mandamus or injunction with execu¬ 
tive officers such as the respondents here, in 
the discharge of their official duties, unless 
those duties are of a character purely minis¬ 
terial and involving no exercise of judgment 
or discretion, that it would seem to be useless 
to repeat it here.” ( Gaines v. Thompson, 7 
Wall., 347; The Secretary v. McGarrahan, 9 
Wall., 298.) 
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It was held that the fact that complainant 
asserted himself to be the owner of the tract 
of land, which the officers were treating as 
public lands, did not take the case out of that 
rule, wffiere it was the duty of these officers to 
determine, upon all the facts before them, 
whether the land was open to preemption or 
sale; and further, that if the court could 
entertain jurisdiction, the persons asserting the 
right of preemption would be necessary parties 
to the suit. 

Mr. Justice Miller further said: “After the 
land officers shall have disposed of the ques¬ 
tion, if any legal right of plaintiff has been 
invaded, he may seek redress in the courts. 
He insists that he now has the legal title. If 
the Land Department finally decides in his 
favor, he is not injured. If they give patents 
to the applicants for preemption the courts 
can then in the appropriate proceeding deter¬ 
mine who has the better title or right.” 

!■> Ml sj/ 

Noble v. Union River Logging Company 
(147 U. S., 165) is not to the contrary, for 
that w r as a case where the executive depart¬ 
ment had confessedly finally acted, and then 
attempted to resume jurisdiction, and an 
injunction was sustained. Bat the Govern¬ 
ment raised no point as to the form of the 
remedy; deprivation of a vested legal right of 
property, acquired before any suggestion that 
it could be taken aw r ay, was threatened; and 
it appeared that the only remedy was through 
equity interposition. (Cruickshank v. Bid- 
welly 176 U. S., 73, 80.) In this case, whether 
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the lands lying between the alleged meander 
line and the lake were public lands or not was 
for the Land Department to determine in the 
first instance, and if error was committed, this 
is not the way to correct it. 

Noble v. Union River Logging Ry. Co., cited above, 
brings into relief the distinction we seek to make. 
In that case there was no question as to the nature 
of the act by which a title or a right was to vest. A 
Secretary approved a map of definite location, de¬ 
marking a right of way, by which a right vested. 
There was no dispute about the effect of such an act. 
It always operated to convey a right from the United 
States to the grantee. The Land Department “had 
confessedly finally acted/’ as the court said. The 
question in that case was whether another Secretary, 
moved by a conviction that his predecessor had been 
imposed upon, could revoke and annul that approval 
and that action by which title passed. The Secretary 
proceeded from the premise that title passed but was 
improperly obtained; he so appreciated the effect of 
the act of approval that he felt bound to undo it. 
The court held that he could not. The point as to 
whether title passed was not litigated; the point was 
the scope of the Secretary’s power after title passed. 
If title had not passed, the court was confessedly 
without jurisdiction to interfere. If title passed, 
induced by the false representations of the grantee, 
could the Secretary treat the passing act as a nullity ? 
The proposition as stated by the court was not its 
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power to enjoin the Secretary but the power of the 
Secretary to annul the action of his predecessor when 
such action operates to give effect to a grant of public 
lands. 

Now, apply that case to the one at bar: 

If confessedly the letter of April 9, 1864, was an 
instrument by which title passed and the appellants 
were now seeking to annul and vacate it for the 
reason that the Commissioner of the General Land 
Office had been duped into signing it through the 
fraud of the claimants, we would have something 
akin to the situation in the Union River case. 

But we have not. The question is not the nulli¬ 
fying of an action recognized as final, but whether 
or not that action did or could transfer title out of 
the United States. It is on that point that the 
United States is entitled to be heard, if it consented 
to be sued. 

But why should it? Through its Congress it has 
constituted a tribunal—the Land Department—for 
the trial of such cases. That department, charged 
with the disposal of public lands, must, and con¬ 
stantly does, determine what is and what is not a 
part of the public domain; whether title is in or out 
of the United States as to any particular tract. 
The law provides no direct appeal to any judicial 
tribunal. True, if the department errs in law, the 
aggrieved parties have their remedy, not in any 
suit against the United States, or the officers of the 
Land Department, but in suits against those who 
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are the beneficiaries of the department’s mistake of 
law. The doctrine is very familiar. Departmental 
decisions on questions of fact are conclusive on the 
courts, but its decision on points of law is subject 
to collateral attack. The department has decided 
that the letter of April 9, 1864, did not operate to 
pass legal title; so far as that is a question of law, 
the decision does not bind a court when it is col¬ 
laterally attacked; but it may not be attacked in 
a direct proceeding against the department. For 
instance, if the appellees were to sue in ejectment 
any one of the several parties who are now in 
possession of portions of the 1863 location, relying 
on title deraigned from the United States under 
such decision of the department, the propriety of 
that decision could be questioned in such a suit. 

But in the case at bar the attack is direct. It 
challenges the title of the United States—an issue 
that should be tried between the claimants of the 
title and the United States; or it challenges the 
correctness of the departmental ruling as to what is 
necessary to pass title, and is, hence, an effort in sub¬ 
stance to obtain directly a review of that decision. 
This, in repeated decisions of late, the courts have 
decided may not be done. 

The first and, more particularly, the fifth to 
thirteenth assignments indicate in detail the error 
into which the court below fell. 
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THE COURT TREATED THE SUIT PRACTICALLY AS AN 
APPEAL FROM THE SECRETARY AND ERRONEOUSLY 
ASSUMED JURISDICTION TO REVIEW, AND DID REVIEW, 
A MATTER EXCLUSIVELY WITHIN THE JURISDICTION 
OF THE APPELLANTS, INVOLVING, ON THEIR PART, THE 
EXERCISE OF JUDGMENT AND DISCRETION. 

In Fisher v. United States ex rel. Grand Rapids 
Timber Co. (37 App. D. C., 436) a question in prin¬ 
ciple not unlike this came up. A proviso to the 
seventh section of the act of March 3, 1891 (26 Stat., 
1095), granted a right to land two years after issuance 
of receiver’s final receipt under certain circumstances, 
i. e., where there was no pending protest or contest. 
The exact language is: 

Provided , That after the lapse of two years 
from the date of the issuance of the receiver’s 
receipt upon the final entry of any tract of 
land under the homestead, timber-culture, 
desert-land, or preemption laws, or under this 
act, and when there shall be no pending con¬ 
test or protest against the validity of such 
entry, the entryman shall be entitled to a 
patent conveying the land by him entered, 
and the same shall be issued to him. 

In other words, his title ripened perfectly at the 
end of two years if there were no pending protest or 
contest, and a mere ministerial duty remained in the 
Secretary in that event—to issue the muniment of 
that title. The department, and all who claimed 
under that act, had persistently treated the proviso 
as confirmatory in its operation. If there were no 
protest or contest—a proposition involving law and 
fact—the Secretary’s jurisdiction over the land 
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ceased and determined at the end of two years. 
Anything, other than issuing patent, that he might 
attempt to do would be ultra vires. To determine 
whether there was a protest, two questions had to be 
considered: First, was there actually, physically, filed 
within the two years any paper attacking the validity 
of the entry—a question of fact; and, second, was 
such paper or its contents sufficient in law to con¬ 
stitute a legal protest or contest—a question of law. 

The theory of the Grand Rapids case was that the 
court had a right to determine whether the paper 
relied upon by the Secretary was in law a protest; 
because if it were, the Secretary had jurisdiction; if 
it were not, the converse would be true. 

This is exactlv the situation in the instant case: If 
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the letter of April 9, 1864, was sufficient to pass title, 
the Secretary had no jurisdiction over Float No. 3 
after that date, except a ministerial function to 
perform; just as, in the Grand Rapids case, he would 
have power merely to issue the patent. 

The trial court in the Grand Rapids case took the 
relator’s view of the law, and fell into the same error 
that the court below did in this case. The learned 
judge decided that the paper relied upon by the Sec¬ 
retary was not a protest within the meaning of the 
law, either as interpreted by the court or in the view 
for a long time obtaining in the department itself. 
He therefore granted a mandamus to compel is¬ 
suance of patent and to vacate and recall all nota¬ 
tions tending to cancel or purporting to cancel the 
entry. 


In the Court of Appeals the court starts out with 
the proposition that the case turned upon the in¬ 
terpretation to be placed upon the proviso above 
cited. Mr. Justice Van Orsdel, speaking for the court, 
then pointed out that in the absence of any specific 
act of Congress to the contrary, the entire administra¬ 
tion of the disposition of the public lands is within 
the jurisdiction of the Commissioner of the General 
Land Office, subject to the direction and supervision 
of the Secretary. The court held whether or not a 
letter and telegram constituted a protest within the 
meaning of the law was a matter calling for decision 
by the Secretary—just as in this case, the Secretary 
w r as called upon to decide whether or not legal title 
passed out of the United States in 1864, whereby he 
lost jurisdiction except to perform some ministerial 
function. 

The court said: 

* * * In the determination of this ques¬ 
tion the Secretary may have been mistaken in 
holding it sufficient to constitute a technical 
protest within the rules and precedents of the 
Land Department, but any attempt on our 
part to review his action in this proceeding 
would be to convert a writ of mandamus 
into a writ of error. It was within his juris¬ 
diction to determine the sufficiency of the 
protest, or whether it, in fact, constituted a 
protest at all; and having decided that it did, 
it is beyond our power to review his decision. 

* * * * If, in the present case, nothing had 
been pending at the expiration of the two 
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years from the issuance of the final receipt, 
and the Secretary had arbitrarily refused to 
issue a patent, we would have a very dif¬ 
ferent case. But here, at the expiration of 
the limitation fixed by law, a case was pending 
challenging the right of the grantee of the 
entrvman to a patent. It will not do in this 
proceeding to say that it did not amount to a 
protest under the law. That was for the Sec¬ 
retary to decide. There is no way open for 
us to determine this question without exceed¬ 
ing our jurisdiction and reviewing the lawful 
acts of the Secretary of the Interior in the due 
exercise of his authority to administer the 
laws relative to the disposition of the public 
lands of the United States. 

While it is true that arbitrary power resides 
nowhere in our system of government, and 
while the supervisory authority vested in the 
Secretary of the Interior and the Commissioner 
of the General Land Office over the disposi¬ 
tion of the public lands is neither unlimited 
nor arbitrary, yet the question here presented 
as to whether or not the communications and 
order amounted to a protest, which we regard 
as exceedingly close, was one clearly within the 
power of the commissioner to decide. To say 
that he was mistaken would require us to 
review a matter exclusively confided by law 
to his discretion and judgment. 

The net effect is that the Secretary had power, not 
directly re viewable by a court, to decide his juris¬ 
diction. If the Grand Rapids Timber Co, were right 
in its contention, the Secretary, save for a single min- 






isterial duty, became functus officio two years from 
the date of receiver’s receipt. But the court de¬ 
clared itself powerless to interfere with the Secretary’s 
decision, right or wrong. 

So in this Baca Float case. The Secretary may 
be right or wrong in deciding that the letter of April 
9, 1864, was insufficient to pass title; that something 
more was required. The point is that he decided, 
and the court can not, in the absence of caprice or 
arbitrariness, directly review his decision. That can 
only be done later, in another form of proceeding, 
and collaterally. 

We speak of caprice and arbitrary conduct. We 
borrow the expression from the decision of the 
Supreme Court in United States ex rel. Ness v. Fisher 
(223 U. S., 683), wherein the court said: 

The Secretary’s decision rejecting the rela¬ 
tor’s application was not arbitrary or capri¬ 
cious, but was based upon a construction of 
section 2, which was at least a possible one, 
had long prevailed in the Land Department, 
had been approved in United States v. Wood 
(70 Fed. Rep., 485) and Hoover v. Sailing 
(102 Fed. Rep., 716), and has since been 
sustained by the Court of Appeals in the 
present case. True, a different construction 
had been adopted in Hoover v. Sailing (110 
Fed. Rep., 43) and has since been followed 
in Rohnett v. United States (169 Fed. Rep., 
778); but this, instead of indicating that the 
Secretary’s decision was arbitrary or capri¬ 
cious, illustrates that there was room for 
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difference of opinion as to the true construc¬ 
tion of the section, and that to determine 
whether the relator’s application conformed 
thereto necessarily involved the exercise of 
judgment and discretion. 

So at the outset we are confronted with the 
question, not whether the decision of the Sec¬ 
retary was right or wrong, but whether a 
decision of that officer, made in the discharge 
of a duty imposed by law and involving the 
exercise of judgment and discretion, may be 
reviewed by mandamus and he be compelled 
to retract it and to give effect to another, not 
his own and not having his approval. The 
question is not new, but has been often con¬ 
sidered by this court and uniformly answered 
in the negative. (. Decatur v. Paulding , 14 
Pet., 497, 515; United States ex rel. Tucker v. 
Seaman , 17 How., 225, 230; Gaines v. Thomp¬ 
son , 7 Wall., 347; Litchfield v. Register and Re¬ 
ceiver , 9 Wall., 575; United States ex rel. Mc¬ 
Bride v. Schurz , 102 U. S., 378; United States 
ex rel. Dunlap v. Black , 128 U. S., 40, 48; River¬ 
side Oil Co. v. Hitchcock , 190 U. S., 316, 324.) 

The purpose of that suit was to compel the Secre¬ 
tary to accept an application to purchase under the 
timber and stone act. If the relator were right in his 
construction of the law, the Secretary was violating 
his duty in rejecting the application. The court 
held that it could not interfere with the Secretary’s 
decision or compel him to substitute their views of 
the law for his. 
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So here; for 50 years the matter of this Baca Float 
claim has been, in one phase or another, before the 
department, presenting the question as to whether a 
relocation might be permitted, which particular loca¬ 
tion was the only one to be considered, whether the 
cost of survey should be borne by the claimants, 
whether certain conflicting grants were to be ex¬ 
cluded, and finally whether title passed at this or 
some other stage of the proceedings, or at all. The 
parties were fully heard and the Secretary decided. 
Can a court directly and immediately review the 
ground traversed by the Secretary, arrive at*a dif¬ 
ferent conclusion, and direct in effect the substitution 
of its views or conclusion, law or fact, for those of the 
Secretary ? 

The Secretary says that the act of June 21, 1860, 
as he construes it, requires something more than the 
mere ordering of a survey to convey title to land 
selected by the heirs of Baca. The instructions 
issued to carry the law into effect provided for the 
furnishing of evidence as to the character of the land. 
The beneficiaries of the act were not privileged to 
take land where and when they pleased, or to take 
land of any character. They were limited to vacant 
land, and that land must not be mineral in character. 
Before title passes some one must determine whether 
the land w r as of the character the heirs were enabled 
to select. ’Twas a question of fact. To decide, it 
goes without saying, the adjudicating parties—the 
surveyor general, in the first instance—must, per- 
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force, have evidence upon which to predicate a deci¬ 
sion. In this case we have a surveyor general, in 
1864, declining to certify as to the character of the 
land, saying that those matters could be determined 
only upon examination in the field upon survey. We 
have a commissioner, April 9, 1864, ordering a sur- 
* vey—undoubtedly to give effect to the sensible ad¬ 
vice of the surveyor general. Whatever Commis¬ 
sioner Edmunds did on April 9, 1864, it is absolutely 
certain that he did not adjudicate the character of 
the land, for he had not a scintilla of evidence before 
him. 

When finally a survey was made, the surveyor gen¬ 
eral presented evidence to his superior officer—the 
Commissioner of the General Land Office—evidence 
prima facie showing that the land was not such as 
the heirs of Baca were entitled to select. For the 
first time evidence comes into the case, and for the 
first time the surveyor general and the Commissioner 
of the General Land Office passed upon evidence. 
The Secretary affirmed the action of the commis¬ 
sioner. He adopted the view of the law as stated 
and ordered a hearing upon the facts. 

The court below passed upon the merits of the 
case, adopted a construction of the law contrary to 
that of the Secretary, and reached a conclusion in 
reversal of the Secretary’s decision. 

The case of U. S. ex rel. McKenzie v. Fisher (39 
App. D. C., 7) did not involve the proviso to section 
7 of the act of March 3, 1891, but was decided on 
the principle controlling in cases that involve it. 
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McKenzie tried to enter land under a soldiers’ addi¬ 
tional right. The department ruled that he had no 
such right because the base, on which it was predi¬ 
cated, was land not belonging to the United States. 
McKenzie’s position was that the Land Department 
years ago decided otherwise, that his rights became 
vested, and that it was ultra vires for the Secretary 
now to presume to go into the question. The court 
held that it could not review the decision of the 
Secretary in that respect in mandamus. So McKen¬ 
zie went back to the lower court and filed a bill in 
equity. This case reached the Court of Appeals and 
was decided February 25, 1913. (McKenzie v. 

Fisher , 41 Wash. Law Rep., 197.) The Secretary 
decided that Godsmark’s entry (McKenzie claimed a 
soldiers’ additional right predicated on Godsmark’s 
entry) was not on land of the United States, but on 
land belonging to the State of Michigan. Thus we 
see that in that case, as in this, we have to deal with 
a Secretary’s decision as to title to land, whether 
certain land at a certain time belonged to the United 
States or to some one else; just as here we have the 
question whether the title to the land claimed by 
plaintiffs is in the United States or in them. The 
court held that it was for the Secretary to decide; 
that he had decided; and that whether his decision 
was right or wrong was not a matter for judicial 
inquiry in that form of action. 

The case is not at all unlike the one at bar. If 
Godsmark’s entry had been on Government land (and 
in that case it so happened that in 1877 the Land 
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Department patented the land covered by the entry, 
then regarding it as a part of the public domain), 
Godsmark had a soldiers’ additional right, McKenzie 
owned it, and the Secretary was bound under the law 
to permit McKenzie to exercise it; but the Secretary 
passed on the question of title and the court could not 
review him. So here the Secretary has passed on the 
question of title, the question on which appellee’s 
case depends, and, we submit, he may not be re¬ 
viewed and reversed unless he has acted arbitrarily 
or capriciously. 

The decision in the Grand Rapids Timber Co. case 

did not satisfy members of the local bar. In face of it 

they have pressed cases on all fours in principle; and 

in even' case this court has adhered to the doctrine 
%/ 

laid down in the Grand Rapids case. U. S. ex rel. 
Champion Lumber Co. v. Fisher (39 App. D. C., 158); 
U. S. ex rel. McManus v. Fisher (39 App. D. C., 176); 
U. S. ex rel. Red River Lumber Co. v. Fisher (39 App. 
D. C., 181). In the McManus case a former Secretary 
had decided that the entry involved had been con¬ 
firmed; wherefore he would not permit a contest. 
Now, if that were so; i. e., if the entry had been con¬ 
firmed, all title of the United States passed to the 
entryman. But a later Secretary, exercising juris¬ 
diction because no patent had issued, decided con¬ 
trariwise and held that his jurisdiction continued 
because there had been a lawful protest filed. The 

court could not review him. 

In the Red River Lumber Co. case, all that appeared 
resembling a protest was merely a letter from the 



47 


Commissioner of the General Land Office calling at¬ 
tention to certain statements made in the entryman’s 
final proof and stating that the office desired an in¬ 
vestigation to be made. The court said: 

The sole question presented turns upon the 
interpretation placed upon the act of Congress 
by the Secretary of the Interior. It is mani¬ 
fest that in the disposition of the case he was 
called upon to interpret the statute. That he 
may have wrongfully construed it will not 
authorize the issuance of the writ. 

It was for the Secretary to determine; his con¬ 
struction was a possible one (i. e., it was neither 
arbitrary nor capricious), and he could not be 
reviewed. 

So here the Secretary is called upon to interpret 
an act of Congress and to decide by what act and in 
what method title passes. He may be wrong, but 
he can not be reviewed in this form of action. In 
other words, he may not be compelled to perform an 
act which will pass title, according to his view of the 
law, when, according to his decision, the proceeding 
to establish any title that may be in these appellees 
is yet in fieri in his forum, any more than, in the 
proviso cases, he could be compelled to issue patent 
and thus foreclose his jurisdiction. 

The latter was exactly the situation in the Cham¬ 
pion Lumber Co. case. That company was cited to 
the department’s bar on charges affecting the validity 
of the entry, just as in this case appellees are called 
upon to answer the charges of the surveyor general 

10468—13-4 
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affecting the validity of their selection. But in the 
Champion case the company came in, exactly as they 
did in the Baca Float case, and challenged the juris¬ 
diction of the Secretary. They moved for a stay of 
proceedings on the ground that the Secretary had no 
jurisdiction, there not having been a lawful protest 
filed within two years, just as here the plaintiffs are 
claiming that the Secretary has no jurisdiction to 
bring them to bar on a question of the validity of 
their selection, because a certain act passed title to 
them years ago. The Secretary in the Champion 
case decided he had jurisdiction, because he found 
and determined that there had been, according to his 
construction of the statute, a protest. The court 
held that he could not be reviewed, directly, on that 
point. 

Now, if the court had held contrariwise, as the 
court below erroneously did in the case at bar, the 
Secretary would have been obliged to deliver to rela¬ 
tor the muniment of the title which he had acquired 
under his theory of the law, the Secretary’s jurisdic¬ 
tion would have been terminated, and the United 
States would have lost its land. 

It will not do to say that in these cases the court 
merely refused to review the Secretary in a matter 
that ordinarily would come within his jurisdiction 
because it relates to a phase of land law. The 
decisions go beyond that and sustain the Secretary’s 
jurisdiction and the Secretary’s right to determine 
his jurisdiction, which was the point challenged by 
the relators in all instances. That is, they all con- 
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ceded that within two years the Secretary might 
adjudicate and cancel any entry; but after two 
years his jurisdiction ceased because title passed if 
no protest was pending. So whether there was a 
passing of title, because there was no protest under a 
proper construction of the statute, was for the courts, 
they thought. In other words, the courts could 
determine, on the record, that under a proper con¬ 
struction of the statute, title had passed and the 
Secretary’s efforts to cancel the entry were ultra 
vires. 

And this Court of Appeals held otherwise. 

An effort was made to get the Champion Lumber 
Co. case into the Supreme Court on writ of error to the 
Court of Appeals. The petition was denied February 
24, 1913, in an opinion by Mr. Justice Day. (227 
U. S., 445.) The proposition was that the lumber com¬ 
pany was the owner of the land through statutory 
confirmation; that the only authority left in the Land 
Department was to issue a patent; that the ruling 
that there was a protest, whereby the department 
attempted to assert jurisdiction, was an attempted 
determination of its own jurisdiction; and that the 
court has power to inquire into the jurisdiction of 
the Land Department and restrain the department 
if it find that the latter has wrongly assumed juris¬ 
diction; hence that the validity of an authority or 
the existence or extent of the authority or the duty 
of an officer of the United States was drawn in ques¬ 
tion. The court said that this was not so. “The 
petitioner’s real attack upon the action of the Secre- 
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tary and commissioner was because the facts shown 
did not warrant the exercise of the power given by 
law.” The net effect is that the Secretary has juris¬ 
diction to decide when and where, in a public land 
case, he has jurisdiction, and his decision is not 
reviewable in any direct attack. Kirwan v. Murphy , 
su-pra, is to the same conclusive effect. 

THAT THE JUDGMENT OF THE SECRETARY IN THIS CASE 
WAS NOT CAPRICIOUS OR ARBITRARY, AND THAT HIS 
CONCLUSION WAS AT LEAST A POSSIBLE ONE, THE 
ANSWER AND THE EVIDENCE AMPLY SHOW. 

When this case was before the department, in 1908, 
four points were presented by the appellees, the 
appellants from the decision of the Commissioner of 
the General Land Office: 

1. The department is without jurisdiction 
in the premises; 

2. That its construction of section 8, act of 
July 22, 1854, in Baca Float No. 3 (30 L. D., 
97 and 497), is erroneous; 

3. That its present construction of section 
6, act of June 21, 1860, is erroneous; and 

4. That the commissioner erred in not ap¬ 
proving the survey of said location as the 
survey of the grant to the Baca heirs made by 
Congress on said June 21, 1860. 

Three contentions were made by appellees in sup¬ 
port of the first assignment: 

1. That the grant made by the act of June 
21, 1860, was completely effectuated when 
the selection was made and notified to the 
surveyor general; or 
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2. That, if the above be not the last act re¬ 
quired, the approval of the surveyor general 
vested the legal title in the claimants; or, 
finally, if more is required by the implied 
terms of the act, 

3. That the action of the Commissioner of 
the General Land Office, on April 9, 1864, was 
an adjudication of the title in the grantees. 

These quotations appear in Exhibit 52, on page 
282 of the record. 

There was something for decision. Even the ap¬ 
pellees were uncertain then of their grounds. 

Now, what had the Secretary before him ? If the 
court will read Exhibit 52 (Record, pp. 281-297), 
the department’s position will be found to be quite 
fully stated. 

If the first or the second contentions were sound, 
the plaintiffs acquired title to the Bosque Redondo 
selection of 1862. 

The Secretary had to decide that point, because 
even if the Bosque Redondo selection had been with¬ 
drawn after selection and approval of character of 
land by the surveyor general, the question of the 
commissioner’s authority to permit the withdrawal, 
after passing of title on their theory (contentions 1 
and 2), would then arise. If title had passed and 
the commissioner had no authority to permit the 
withdrawal, then appellees would be remitted to their 

1862 location and the entire proceeding as to the 

1863 location would be a nullity. If he had authority 
to permit the withdrawal, then the question would 
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arise whether he did not substantially permit the with¬ 
drawal of the 1863 location under the guise, in 1866, 
of permitting a change in the initial point, and 
whether in any aspect the 1863 location was not 
lost to the claimants. 

So the Secretary was forced to construe the act of 
June 21, 1860, and decide when, at what point, by 
what circumstance, title did pass, or whether it had 
passed at all. 

He decided that the final act by which title passes 
under the grant of June 21, 1860, is the acceptance 
by the department and the filing of the approved 
plat and field notes of a survey whereby a surveyor 
general made location of the selection of lands, re¬ 
porting them as vacant and nonmineral at the date 
of selection. And in this conclusion he was sup¬ 
ported by the Supreme Court of the United States 
in Shaw v. Kellogg (170 U. S., 312). 

In that case selection was made in 1862, was filed 
in the office of the surveyor general of New Mexico, 
who forwarded a copy to Washington and to the 
surveyor general of Colorado, w 7 here the land was 
situate, just as in the case at bar we maintain that 
the application of June 17, 1863, should have been 
sent to Bashford, surveyor general of Arizona, 
where the land was situate, for his action. In Shaw v. 
Kellogg, all the action required of a surveyor general 
was performed, not by the surveyor general of 
New Mexico but by the surveyor general of Colo¬ 
rado. The latter, February 24, 1863, wrote the com¬ 
missioner that he supposed this w r as a certain location 


53 


made by ex-Gov. Gilpin, designed to cover rich min¬ 
eral lands. The surveyor general was promptly 
advised that before the application could be approved 
“ by this office,” certificates from him and the register 
and receiver must be furnished showing that the land 
was vacant and nonmineral. The surveyor general, 
at Gilpin’s request, contracted with a deputy to 
survey the land. November 2, 1863, the contract 
was disapproved and he was again notified that he 
must furnish the certificates required. So in Decem¬ 
ber, 1863, he and the local officers furnished certifi¬ 
cates. It seems that Sheldon, the deputy surveyor, 
had gone ahead and had made a survey in November, 
1863. The certificates related to the land so sur¬ 
veyed. They were not accepted as sufficient. But 
in February, 1864, the commissioner reconsidered 
the matter and directed the surveyor general to file 
the original field notes, duly verified and authenti¬ 
cated, subject them “to the usual satisfactory tests,” 
and if regular and correct to approve the survey. He 
was also told—and this was what the commissioner 
had no power to compel, as the court held—to make 
his approval subject to certain conditions. The field 
notes were thus approved by the surveyor general 
.and were forwarded to the General Land Office in 
March, 1864. 

Bear in mind the dates— 1864, although the certifi¬ 
cates of character were furnished in December, 1863. 

The court said: 

How was the character of the land to be 
determined, and by whom? The surveyor 


general of New Mexico was directed to make 
survey and location of the lands selected. 
Upon that particular officer was cast the spe¬ 
cific duty of seeing that the lands selected were 
such as the Baca heirs were entitled to select. 
* * * We do not mean that Congress there¬ 
by created an independent tribunal outside of 
and apart from the General Land Department 
of the Government. On the contrary, the act 
of 1854 provided that he should act under 
instructions from the Secretary of the Interior, 
and so undoubtedly in proceeding to make 
survey and location as required by section 6 
of the act of 1860, he was still subject to the 
control and direction of the Land Department ; 
but while he was not authorized bv this section 
to act in defiance or independently of the Land 
Department, he was the particular officer 
charged with the duty of making survey and 
location, and it was for him to sav, in the first 
instance at least, whether the lands so selected, 
and by him surveyed and located, were lands 
vacant and nonmineral. This is in accord 
with the views of the Land Department, as 
appears from the official letter of June 28, 
1884, * * * “You will see bv the fore- 
going that the land in question was deter¬ 
mined in 1864 by the surveyor general—whose 
province and duty it was—to be nonmineral; 
the location was then perfected and the title 
passed.” 

It was not what was done in 1863 that passed title, 
but what was done in 1864, when the surveyor gen¬ 
eral decided “in the first instance” that the land 
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“by him surveyed and located ” was vacant and non- 
mineral. His judgment, thus rendered in the first 
instance, was ratified by the Land Office by accept¬ 
ing and filing his approved plat and field notes. “ The 
location was then perfected and the title passed.’’ 

With this as a guide and with the facts before him, 
the Secretary was right in his conclusion. What were 
the facts April 9, 1864, when survey was ordered in 
Baca Float No. 3 ? 

An application for the land had been filed, had 
been approved as in form by a surveyor general 
(although he was not the surveyor general having 
jurisdiction over the land). In July, 1863, he w^as 
notified, just as the surveyor general of Colorado was 
in 1863, that he must furnish certificates by himself 
and the register and receiver. In the Colorado case, 
the officers furnished certificates in December, 1863, 
which the commissioner did not deem sufficient. 
But in Baca Float No. 3, the surveyor general flatly 
declined to certify that the land was vacant and 
nonmineral. This was on April 2, 1864. He said: 
“ Those facts can only be determined by actual examina¬ 
tion and survey .” 

That letter was before the commissioner April 9; 
that is conceded. And it was all that was before 
him. Would the commissioner who had recently 
refused to accept the certificates of the surveyor 
general of Colorado, accompanied by the certificates 
of the register and receiver, as sufficient, purposely 
approve and deliberately undertake to pass title out 
of the United States in a case where he not only had 
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no evidence, but where he had the refusal of the 
surveyor general to certify and the latter's recom¬ 
mendation that the only way these facts can be 
determined is by actual examination and survey? 

Plaintiffs sought to impress the court below with 
the notion that the certificates of the local officers at 
Santa Fe, dated March 25, 1864, were before Com¬ 
missioner Edmunds and afforded him the basis of an 
adjudication as to the availability of the land for 
selection. The bill, adriotly drawn, conveyed that 
impression to the court's mind when the case was 
before him on demurrer. In his opinion (Record, p. 
28), he said: 

This certificate was not satisfactory to the 
commissioner, and he asked for a certificate 
from the register and receiver, and certificates 
were sent, showing that so far as the said 
officers knew there was no evidence in either 
of the offices to show that the tract was min¬ 
eral, or that it was occupied; and the register 
added, from all information in his office, the 
same was vacant and not mineral. 

On receipt of these three certificates the com¬ 
missioner seems to have approved of the loca¬ 
tion, for on April 9 , 1861^ he gave directions 
for the tract to be surveyed, etc. 

The answer stated the facts, and the evidence on 
final hearing conclusively showed that the commis¬ 
sioner never saw the certificates of the register and 
receiver until long after he wrote the letter of April 
9, 1864. 
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In his final opinion (Record, p. 307-308) the learned 
judge disposes of this question of fact by finding that 
if the certificates were not in the commissioner’s 
hands April 9, 1864, they were at least on their way 
to him! 

In other words, while the witness, who would have 
testified so and so, could not take the stand because 
he was miles away, it all amounts to the same thing, 
because he was at least on his way to the courthouse. 

As a matter of fact, these certificates were in 
Santa Fe as late as March 27, 1864, because Watts, 
at that place, wrote his agent Wrightson inclosing 
them and expressing the hope that with them he 
could get the location confirmed. (Record, p. 163.) 
This letter of Watts, inclosing the certificates, was 
received at the General Land Office May 26 , 1864 • 
The certificates were not before the commissioner, 
he had no knowledge of them, and they could not 
have been factors in the writing of the letter of April 
9, 1864. 

On page 144 of the record there will be found a 
communication from the Post Office Department to 
one of the attorneys for the appellees which shows 
the time required in 1864 to send a letter from Santa 
Fe to Washington. 

Monday was mailing day in Santa Fe in 1864. 
March 27, 1864, fell on Sunday. Therefore the letter 
inclosing the certificates could not have been mailed 
until March 28. For 15 days it was en route across 
the plains—always assuming that it was posted 
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directly to Washington. So, on April 9, these certifi¬ 
cates were no nearer Washington than at some point 
on the trail between Santa Fe and Kansas City, where 
the letter would be due on April 12. If not a minute 
were lost in connections, it might have arrived in 
Washington a little over four days later. In other 
words, the quickest time would exceed 19 days. 

Attention is called to the selection of June 17, 1S63, 
that was mailed June 22, and was received at the 
Land Office July 13, 1863—21 days. (Record, p. 
159.) 

The letter from Watts to Wrightson inclosing the 
certificates was not received at the General Land 
Office until May 26, 1864, as shown by the receipt 
stamp. (Record, p. 163.) This probably was due 
to the fact that Wrightson was not in Washington 
but elsewhere; that Watts sent them to Wrightson 
wherever he was, and that Wrightson forwarded or 
brought them to Washington. This would explain 
the delay. 

The conclusion is certain; Commissioner Edmonds 
never had those certificates when he ordered the sur¬ 
vey. How could he, then, have passed upon the 
character of the land ? He did not. He simply took 
Clark’s advice: “ Those facts can only be determined by 
actual examination and survey ” 

He no more intended an adjudication then than 
he did in 1866, when, in permitting the relocation, he 
again wrote a letter, May 21, 1866 (Record, p. 52-53), 
directing a survey of the amended location, “ provided 
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by so doing the out boundaries of the grant thus sur¬ 
veyed will embrace vacant lands not mineral.” 
Suppose the survey developed the fact that the land 
was neither vacant nor nonmineral. Would title 
have passed by the mere ordering of the survey? 

No. He had told the surveyor general that 
“before the application” can “be approved by this 
office” (bill, par. 15) the instructions of July 26, 
1860, must be complied with. 

They had not been April 9, 1864; but as the com¬ 
missioner said in his letter of instructions on that 
date, “in order to avoid delay” a survey should be 
made—the survey, with the attendant investigation, 
suggested by Clark—in order to ascertain the facts. 

If it developed that the land was vacant and 
nonmineral, then the officers would be in a position 
to certify. The plat and field notes could have then 
been filed, after due approval, and the case closed 
as in Baca Float No. 4. (Shaw v. Kellogg.) 

The subsequent conduct of the parties shows that 
naught else was dreamed of. An almost entirely 
different location was made in 1866, the instructions 
for survey issued in 1864 being returned by Mr. 
Watts May 21, 1866. (Record, p. 52.) If Edmunds 
had thought for a moment that his action in 1864 
passed title he would have required a reconveyance 
when he permitted the relocation of 1866. His 
view was that, just as in the case of the 1862 location, 
the matter was in fieri. 
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THE MERITS. 

If the court properly took jurisdiction, then, we 
submit, its judgment on the merits is singularly 
erroneous. Much has already been suggested on 
this point in the course of our argument on the points 
of law which we believe are controlling. 

The act of June 21, 1860, did not specify in what 
manner or by what instrument title was to be con¬ 
veyed after the heirs of Baca had made the five 
several selections. In one or two instances, in late 
years, the Government has issued patents; but for 
a generation the view entertained by the department 
was that all that was necessary was the acceptance 
and filing of an approved plat of survey with the asso¬ 
ciated field notes, whereby the surveyor general 
made location of the selection of land affirmatively 
shown to have been vacant and nonmineral so far as 
was known at the date of selection. The instructions 
of July 26, 1860 (Record, p. 6), expressly directed 
that k ‘ the final conditions” must be a statement from 
the surveyor general and the register and receiver 
that the land was vacant and nonmineral. In other 
words, the commissioner, before passing title, must 
have some evidence that the land selected was of the 
character described in the act. 

In this case there were no certificates and there was 
no waiver. The surveyor general, after being noti¬ 
fied that he had neglected to comply with an impera¬ 
tive condition—i. e., the furnishing of said state¬ 
ments—informed the commissioner that the evidence 



61 


he required would be forthcoming only upon exami¬ 
nation during the progress of survey. Five days 
after receipt of this letter the commissioner ordered 
the survey. In all common sense what else does this 
act on his part signify other than that he thought the 
advice was good and that he adopted the suggestion 
to avoid further delay ? 

The subsequent history is fully set out in the 
answer—the efforts to relocate, the efforts to secure 
legislation, and the final remitting of the claimants 
to the 1863 location. 

And this was an act of grace. The department 

might easily, and with justification, have held that 

the 1863 location was abandoned by the claimants 

and have refused to permit title to that tract to 

become a matter of controversv. In 1866 claimants 

%> 

stated that they had made a mistake in selection 
and that the land described was not what was 
intended to be taken. They returned the order of 
survey of April 9, 1864, the letter now apotheosized 
as the magic instrument by which title passed. 
They withdrew that selection just as effectively as 
they did the selection of 1862 at Bosque Redondo. 
Parties have acted upon it: The claimants themselves, 
the grantors in the various conveyances describing 
the 1866 location, the Government, and the public 
who had initiated homestead settlements and in 
some instances had acquired title. The Land De¬ 
partment might very justly have held in 1899 that 
the relocation of 1866 was without warrant of law. 
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and that the claimants were estopped then to assert 
claim to the 1863 location. 

In 1905 a survey was had, and for the first time 
a surveyor general passed upon the question of char¬ 
acter of the land. As already shown, the department 
has not yet finally acted with reference to his report. 

A survey was necessary to segregate from the public 
domain the land attempted to be selected. Until this 
was done and the survey duly approved, title could 
not pass. 

This is not a case where a person has a claim under 
a foreign grant, identified by bounds or some descrip¬ 
tion, of which he is in possession and title to which has 
been confirmed—the subsequent survey and patent 
merely affording a muniment of title. 

We are dealing with a grant from the United States 
of a mere right to select an acreage. In such cases the 
legal title never passes until official survey identifying 
and segregating the land from the public domain. 

The distinction is observed in Joplin v. Chachere 
(192 U. S., 94), distinguishing Gibson v. Chouteau (13 
Wall., 92). 

A definite act must be taken by the Government ; 
not merely ordering a survey, but making and approv¬ 
ing a survey by which the selected tract is segregated, 
and by which the float is officially located. 

That act has not yet been taken, except so far as the 
survey of 1905 affords the means by which the tract 
may be carved out of the residue of the public domain; 
and there yet remains for decision whether or not the 
land thus surveyed is of the character that under the 
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granting act the heirs of Baca were permitted to take. 
If doubts raised by the surveyor general be resolved in 
favor of the claimants, title may be passed by the only 
tribunal under the law that has jurisdiction. 

THE CONFLICTING GRANTS. 

In respect to the Tumacacori, Calabazas, and San 
Jose de Sonoita claims, the defendants’ position is 
set forth in Exhibit 52, the pertinent excerpts being 
as follows: 

It is contended that the department has 
erred in its construction of section 8 of the act 
of July 22, 1854, in holding (30 L. D., 97, id., 
497) that the portion of the selected tract in 
controversy covered by the Tumacacori, Cala- 
bazas, and San Jose de Sonoita claims were, 
by operation of said section 8, in a state of 
reservation at the time of the selection of 
June 17, 1863, and thus not “vacant land” 
within the meaning of the act of June 21, 1860, 
although the claimants did not file their claims 
with the surveyor general until after the filing 
of the application by the Baca heirs. Appel¬ 
lant urges that there could be no “claim” 
initiated until such was preferred to the sur¬ 
veyor general and that until such action was 
taken the land was public land; in other words, 
that through operation of said section 8 no 
land became “reserved” and therefore inap- 
propriable while sub judice , until there had 
been a demand made therefor upon the proper 
officer—not, in this case, made until after the 
Baca claimants had acted. 
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The position taken by the department (30 
L. D., 97 and 497) is that the act of July 22, 
1854, did not require any affirmative action on 
the part of those claiming, under alleged 
Spanish or Mexican grants, to place the land 
covered by these claims in reservation; that 
the statute, silent as to any demand being 
made on the part of the claimants, of its own 
vigor reserved such land from an}" appropria¬ 
tion until the validity of the Spanish or Mexi¬ 
can claims had been adjudicated. 

The position thus taken, the department is 
convinced, is sound. By virtue of the articles 
of the treaty of Guadalupe Hidalgo alone, no 
land contained within the claimed limits of 
any Mexican grant was reserved. (Lockhart 
v. Johnson, 181 U. S., 516.) Withdrawals or 
reservations depended entirely upon legis¬ 
lative action—and the terms or conditions of 
said reservations necessarily upon the terms 
of the statute by which they were created. 
Thus, in respect to certain claims within the 
territorial limits of California, Congress, on 
March 3, 1851, provided that all lands the 
claims to which should not be presented within 
two years therefrom should “be deemed, held, 
and considered to be a part of the public do¬ 
main of the United States.” This was notice 
to all claiming under a Mexican or Spanish 
grant to assert and maintain their claims 
within a certain time before a commission for 
that purpose appointed, else the land claimed 
would become part of the public domain and 
consequently subject to other appropriations. 
A failure thus to assert or present the claim, 
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or to prosecute, terminated the reservation; 
to perpetuate the reservation until there had 
been a final adjudication of the claim, the 
statute creating the reservation imposed a 
duty on the claimant to make a demand. 
(Newhall v. Sanger , 92 U. S., 761.) But in 
the case at bar, the lands affected by the Tuma- 
cacori, Calabazas, and San Jose de Sonoita 
claims were subject to another statute (act of 
July 22, 1854), the terms of which, in creating 
the reservation, did not impose the duty of 
presenting a demand on the part of the claim¬ 
ants to the surveyor general. It was the lat¬ 
ter's duty “to ascertain the origin, nature, 
character, and extent of all claims to lands 
under the laws, usages, and customs of Spain 
and Mexico." On him, apparently, was placed 
the initiative. And so from 1854 until the 
establishment of the Court of Private Land 
Claims, by act of March 3, 1891 (26 Stat., 
854), the tracts embraced by the Tumacacori, 
Calabazas, and San Jose claims, irrespective 
of the validity of those claims, were not open 
for disposition by donation or otherwise as a 
part of the public domain. (Lockhart v. John¬ 
son , 181 U. S., 516, 526.) A fortiori, they were 
not subject to selection under an act which ex¬ 
pressly excluded land that was occupied, such 
as the act of June 21, 1860. It follows that 
such portions of the selection of June 17, 1863, 
as fall within the claimed area of these grants 
were, on the date mentioned, excluded from 
consideration in the passing of title to the 
location as a w hole. 
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The plat and field notes of the survey of 
Baca float No. 3 recently made do not contain 
the approval of the surveyor general. On the 
contrary, he refuses his approval on the ground 
that the area included in the selection of June 
17, 1863, was at the date of said selection 
known to be occupied in part and mineral in 
character. 

The Ingalls report (Record, p. 255, et seq.) shows 
that at the time the Baca heirs made the selection of 
June 17, 1863, Gandara had his hacienda at Cala- 
bazas, with a retinue of servants and soldiers—cor- 
rals, buildings, lands in cultivation; herds and fac¬ 
tories. 

Poston, one of the later Baca float claimants, so 
testifies to the “vacant” (?) character of the con¬ 
flicting claims in 1863. (Record, p. 263.) 

Another line of reasoning, supported by the au¬ 
thority of decisions of the Supreme Court, leads to 
the same result. 

It is provided by section 8 of the acts of Congress, 
1854, that the surveyor general of New 7 Mexico shall 
investigate under the instructions of the Secretary 
of the Interior the titles to Mexican land grants and 
that reports thereof shall be made to Congress; and— 

With a view to confirm bona fide grants and 
give full effect to the treaty of 1848, between 
the United States and Mexico, and until the 
final action on such claims , all lands covered 
thereby should be reserved from sale or other 
disposal by the Government. 
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The Supreme Court of the United States in Cameron 
United States (148 U. S., 301), says: 

A claim to property, under a conveyance 
however inadequate to cany the true title to 
such property, and however incompetent might 
have been the power of the grantor in such 
conveyance to pass a title to the subject there¬ 
of, yet a claim asserted under the provisions 
of such a deed is strictly a claim under color 
of title. 

Speaking of such claims, it was said by Mr. 
Justice Davis “ that claims, whether grounded 
upon an inchoate or a perfected title, were to 
be ascertained and adequately protected. This 
duty, enjoined by a sense of natural justice 
and by treaty obligations, could only be dis¬ 
charged by prohibiting intrusion upon the 
claimed lands until the opportunity was 
afforded the parties in interest for a judicial 
hearing and determination. It was to be ex¬ 
pected that unfounded and fraudulent claims 
would be presented for confirmation. There 
was, in the opinion of Congress, no mode of 
separating them from those which were valid 
without investigation by a competent tribunal; 
and our legislation was so shaped that no title 
could be initiated under the laws of the United 
States to lands covered by a Mexican or 
Spanish claim until it was barred by lapse of 
time or rejected.” 

It was urged in that case that the reserva¬ 
tion could only be of lands “ lawfully” claimed, 
but it was said expressly that there was no 
authority to import the word “lawful” into 
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the statute in order to change its meaning, and 
that the act in question expressly excluded 
from preemption and sale all lands covered by 
any foreign grant or title. In Doolan v. Carr 
(125 U. S., 618) it was held that if the grant 
was of a specific quantity within designated 
outboundaries containing a greater area, only 
so much land within the outboundaries as was 
necessary to cover the specific quantity granted 
was excluded from the grant to the railroad 
companies. Indeed, the cases in which these 
rules have been applied are too numerous even 
to require citation. In this case there is an 
express finding that the report of the surveyor 
general limiting the grant to 4 square leagues 
has never been finally acted upon by Congress, 
and that the claim and report are still pending 
before Congress; in other words, that the claim 
is sub judice. 

It is true that in the act of July 22, 1854 (10 
Stat,, 308, c. 103), establishing the office of 
surveyor general for New Mexico (then in¬ 
cluding Arizona), there is a provision which is 
omitted in the act of July 11, 1870 (16 Stat., 
230, c. 246), establishing the same office for 
Arizona, that “ until the final action of Con¬ 
gress on such claims, all lands covered thereby 
shall be reserved from sale or other disposal 
by the Government and shall not be subject 
to the donations granted by the previous pro¬ 
visions of this act”; but as the sundry civil 
appropriation act of that year (16 Stat., 291) 
provides that the surveyor general of Arizona 
shall have all the powers and perform all the 
duties enjoined upon the surveyor general of 
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New Mexico, there could have been no inten¬ 
tion to change the settled policy of the Gov¬ 
ernment in this particular. 

The lands, therefore, within the lines of the Tuma- 
cacori and Calabasas grants were not only not vacant 
lands, but were reserved from sale or disposal of any 
kind. 

Congress in 1854 having expressly reserved these 
lands from any kind of disposal until final action on 
said claims, and this action not having been had in 
1863 and for more than a quarter century thereafter, 
it did not lie in the power or the jurisdiction of the 
Land Office to do any act or thing toward the dis¬ 
posal of these lands; nor can it be urged that Congress 
in 1854, having expressly reserved such lands, 
intended to permit the Baca heirs by the act of 1860 
to select such reserved lands. 

It was unknown at that time which Mexican titles 
were valid and which were not, and it was the policy 
of the law to reserve all from any manner of disposal 
until final action. 

The Land Office has jurisdiction granted it upon 
certain subjects, and again it has no jurisdiction. 
Where it acts upon subjects within its jurisdiction, 
however erroneous its actions may be, they are valid; 
where it acts beyond these subjects, its acts are void. 

The Land Office is empowered to grant patents to 
homesteads, and it necessarily has the power to 
determine what is and what is not land properly 
subject to homestead entry; that is, whether the 
lands are mineral or agricultural lands, etc. If 
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patent be issued upon a homestead and the land is 
mineral, nevertheless title passes; for the Land Office 
having power to act, and having the power to deter¬ 
mine, and having jurisdiction, and having acted, the 
act itself is valid. But suppose the United States 
established a military reserve and the Land Office 
permits a homestead entry upon it and issues a 
patent; then the act of the Land Office is void, for 
it is doing a thing beyond its power. The military 
reserve was not for sale and the Land Office could 
not sell it. 

It is true that in every proceeding of a judicial 
nature there are one or more facts which are 
strictly jurisdictional, the existence of which 
is necessarv to the validitv of the proceed- 
ings, and without which the act of the court 
is a mere nullity; such, for example, as the 
service of process within the State upon the 
defendant in a common-law action ( D'Arcy 
v. Ketchum , 11 How., 165; Webster v. Reid, 
11 How., 437; Harris v. Hardeman , 14 How., 
334; Pennoyer v. Neff, 95 U. S., 714; Borden 
v. Fitch, 11 Johns., 121); the seizure and 
possession of the res within the bailiwick in 
a proceeding in rem ( Rose v. Hirnely, 4 Cranch, 
241; Thompson v. Whitman, 18 Wall., 457); 
a publication in strict accordance with the 
statute, where the property of an absent 
defendant is sought to be charged ( Galjrin v. 
Page, 18 Wall., 350; Guaranty Trust Co. v. 
Green Cove Railroad, 139 U. S., 137). So, if 
the court appoint an administrator of the 
estate of a living person, or, in case where 
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there is an executor capable of acting (Griffith 
v. Frazier, 8 Cranch, 9), or condemns as 
lawful prize a vessel that has never been 
captured (Rose v. Himely, 4 Cranch, 241, 269), * 
or if a court-martial proceeds and sentences 
a person not in the military or naval service 
(Wise v. Withers , 3 Cranch, 331), or the Land 
Department issues a patent for land which 
has already been reserved or granted to 
another person, the act is not voidable merely, 
but void. In these and similar cases the 
action of the court or officer fails for want of 
jurisdiction over the person or subject matter. 
The proceeding is a nullity, and its invalidity 
may be showm in a collateral proceeding. 

(Noble v. Union River Logging R. R., 147 
U. S., 173.) 

This distinction has been taken in a large 
number of cases in this court in which the 
validity of land patents has been attached 
collaterally, and it has always been held that 
the existence of lands subject to be patented 
was the only necessary prerequisite to a valid 
patent. In the one class of cases it is held 
that if the land attempted to be patented 
has been reserved or was at the time no part 
of the public domain, the Land Department 
had no jurisdiction over it and no power or 
authority to dispose of it. In such cases its 
action in certifying the lands under a railroad 
grant or in issuing a patent is not merely 
irregular but absolutely void, and may be 
shown to be so in any collateral proceeding. 
(Polk’s lessee v. Wendell, 9 Cranch, 87; Pat¬ 
terson v. Winn, 11 Wheat., 380; Jackson v. 


Lawton , 10 Johns., 23; Minter v. Crommelin, 
18 How., 87; Reichart v. Felps, 6 Wall., 160; 
Kansas Pacific Railroad v. Dunmeyer , 113 
U. S., 629; United States v. Southern Pacific 
Railroad , 146 U. S., 570; Ao6/e v. Union 
River Logging R. R ., 147 U. S., 174, 175.) 

The lands within the limits of the Tumacacori and 
Calabasas grants were reserved. They were not sub¬ 
ject to selection by the Baca heirs, and it is imma¬ 
terial what the Land Office did, for it had no power 
in the premises. In other words, it did not lie in the 
power of the Commissioner of the General Land Of¬ 
fice, in any way or manner, to approve Baca Float 
No. 3, so far as it lav within the boundaries of the old 
Mexican grants. Had the survey been made, had it 
been approved, had all been done—yet the Land 
Office could pass no title, for the lands were not 
within its power to dispose of. 

It will thus be seen that to all of that part of Baca 
Float No. 3 included within the lines of the Tumaca¬ 
cori and Calabasas grants there are two defenses and 
to the remainder of the grant one. 

It will also be observed that under the act of Con¬ 
gress of 1854 no penalty was provided for failure to 
comply with the request of the surveyor general and 
file a claim to the ownership of lands under Mexican 
grants. In this the act of 1854 differs materially 
from other acts on this same general subject. It has 
several times been provided in regard to other lands 
or claims to lands that if the claims were not filed 
within a certain time, then they should be deemed 
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invalid or not to exist, but here no such penalty or 
limitation is provided. There is a mere demand or 
request that claims be made for lands under Mexican 
titles. The failure to make a claim in no way af¬ 
fected the validity of the title. Indeed, many of the 
old Mexican grants in the Southwest, which have 
been confirmed by the Supreme Court of the United 
States, were not claimed, and no claims were filed, 
until, in some of them, more than 25 years had ex¬ 
pired from the date of the passage of the act of 1854. 
Indeed, the creation of the Court of Land Claims was 
largely for the very purpose of determining the titles 
to the lands reserved under the act of 1854, and it 
was immaterial to the validity of the titles whether 
claims for same had been made prior to the litigation 
begun in the Court of Private Land Claims. There 
being no penalty provided therefor by the act of 1854, 
nor time fixed in which claims could be filed, there 
is no basis for the argument that the titles were in 
any manner affected, made better or worse, by failure 
to file the claims. The lands covered by the grants 
were reserved until the final act of Congress thereon, 
whether claims were filed upon them or not. 

THE COURT ERRONEOUSLY ASSUMED JURISDICTION TO 
TRY TITLE TO LAND SITUATE IN ANOTHER JURISDIC¬ 
TION. 

The land in controversy is located in the State of 
Arizona. The appellants are, for the time being, in 
the District of Columbia, although their legal domi¬ 
ciles are elsewhere. The court’s decree is an adjudi¬ 
cation of title. Appellants claimed that title was 
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still in the United States; appellees maintained that 
title was in them. The court’s decision was in favor 
of appellees. The bill sought the trial of title under 
the guise of seeking mandatory relief—the filing of 
the survey, etc. This the court could not compel 
without, as it did, adjudicating title out of the United 
States. If the court so concluded, as it did, then the 
next purpose of the bill was to enjoin acts of tres¬ 
pass—permitting persons to initiate some sort of 
right under the homestead laws. That is the grava¬ 
men of the suit. We submit that the case is on all 
fours with that presented to this court in Irrigation 
Land & Improvement Company v. Hitchcock (28 App. 
D. 0., 587), wherein you followed and applied your 
decision in Columbia Nat. Sand Dredging Co. v. 
Morton (28 App. D. C., 288). 

In the latter case the purpose of the suit was to 
enjoin a defendant, resident in the District of Colum¬ 
bia, from dredging a sand and gravel bar situate in 
Maryland. You held that a bill in equity was not 
maintainable, although defendant resided in the 
District, at the instance of a plaintiff claiming to be 
the owner of the land, situate without the jurisdiction 
of this court, where said ownership is denied by the 
defendant, and the principal, and substantially the 
only, question is one of title. That is precisely the 
situation in this suit. 

In the Irrigation Land & Improvement case, 
brought, as in this case, against the Secretary of the 
Interior, and curiously, as in this case, involving 
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title to land in Arizona, you applied the same rule, 
with the same result. 

Without discussion, because it is unnecessary, we 
submit that the court below erred in not following that 
precedent. 

THE COURT ERRED IN DECREEING THAT APPELLEES HAD 
SHOWN IN EVIDENCE SUFFICIENT TITLE TO ENABLE 
THEM TO MAINTAIN THIS SUIT. 

The appellees are not living in brotherly concord. 
There are two sets of them; and while they have but 
a single thought and their hearts beat as one in the 
proposition that title passed from the United States 
to the heirs of Baca in 1864, they are in discord as to 
whom such title has descended. C. C. Watts and 
Dabney C. T. Davis, “ trustees,” claim under a series 
of conveyances from John S. Watts—conveyances 
describing the 1866 location. John Watts and 
James W. Vroom take the position that their col¬ 
leagues have acquired and own just such interest as 
John S. Watts had in the land described in his con¬ 
veyance (the 1866 selection); and as John S. Watts 
owned nothing within the described outboundaries 
of that 1866 selection, so C. C. Watts and Davis, 
“trustees,” own nothing; certainly not in the 1863 
selection, which was never conveyed to them. The 
elder Watts, dying intestate, and not having con¬ 
veyed the 1863 selection (the land here in contro¬ 
versy), such title as he had descended to his heirs, 
under whom they, John Watts and James W. Vroom, 
claim. 
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But common to both claims of alleged title is the 

initial conveyance—the document which purports to 

be a conveyance to John S. Watts from the heirs of 
%/ 

Baca. 

This conveyance is reproduced in extenso on pages 
316-321 of the record. The major portion of it looks 
much like a census enumerator’s report of the popula¬ 
tion of New Mexico in 1864; but we are told that it is 
merely the roll call of the heirs of Luis Maria Cabeza 
de Baca. The conveyance so recites them to be— 
heirs, or owners of the interests of heirs, of said Baca. 

We respectfully submit that there is not a scintilla 
of evidence in the record showing that they were the 
heirs of Baca. 

The court below (Record, p. 302) apparently took 
the view that as this is an old deed, the recitals furnish 
sufficient proof of the heirship, especially as no proof 
to the contrary has been shown by the appellants. 

The court erred, we submit. It did not devolve 
upon the defendants below to prove a negative—to 
show that these were not the heirs of Baca. It was 
part of plaintiffs’ case affirmatively to show that 
they were the heirs. They, however, rested their case 
on the recitals of the deed, relying upon it as an an¬ 
cient document. 

Conceding its antiquity, there is a missing element 
in the familiar doctrine of proof which the recitals 
may afford—possession of the land consistent with 
the recitals of the deed. 

In Wilson v. Snow (35 App. D. C., 562) this court, 
through the Chief Justice, decided that the court be- 
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low did not err in submitting to the jury as evidence 
the recitals of a deed 50 years old, citing several deci¬ 
sions. It is true that in expression nothing was said 
about possession consistent with the terms of the 
ancient deed; but the cases upon which the court re¬ 
lied show’ that element. The Supreme Court, how¬ 
ever, when the case was transferred to that tribunal, 
in affirming the decision of this court (228 U. S., 217), 
held (syllabus): 

The rule that an ancient deed to property in 
continuous possession of the person producing 
it proves itself on the theory that the wit¬ 
nesses are dead and it is impossible to produce 
testimony showing execution by the grantor 
is broad enough to admit, without production 
of the power of attorney, ancient deeds pur¬ 
porting to have been signed by agents. 

The other necessary facts being present, and 
the possession of the property being con¬ 
sistent with its terms and the original records 
having been lost, a deed, over 40 years old, 
containing recitals that it was executed by an 
administrator under power of sale given by 
order of the court will be presumed to have 
been executed in accordance with such recitals. 

In this case there is no proof as to heirship or of 
conveyance from the heirs to those who participated 
in the conveyance as owners of an heir’s share. For 
aught that is shown to the contrary, these may have 
been wholly fictitious persons—or real persons in no 
way related to Baca. 

The recitals of this deed were inadmissible to prove 
the allegations recited, because there was not, and is 


78 


not, possession consistent with the terms of the con¬ 
veyance. Far from it. As a matter of fact, and as 
already shown, the several claimants from 1866 
down were claiming, although not in possession of, 
land wholly different from that described in the pur¬ 
ported conveyance from the self-styled heirs of Baca. 

CONCLUSION. 

If a survey be not necessary to the passing of legal 
title and if legal title has passed, as appellees claim, 
they have long been in a position where they could 
have maintained suits against trespassers for the pos¬ 
session of this land. They do not need this survey, 
on their contention; and we wonder why they want 
it, or the resulting plat and field notes, unless it pos¬ 
sesses some efficacv of benefit to them. If it does, 
the Secretary, warned by the prima facie showing 
made against the integrity of their claim, should stay 
the filing of the plat and field notes. For, as was 
said in Knight v. Land Association (142 U. S., 161); 
quoted in Peyton v. Desmond (129 Fed. Rep., 1): 

For example, if, when a patent is about to 
issue, the Secretary should discover a fatal 
defect in the proceedings, or that, by reason 
of some newly ascertained fact, the patent, 
if issued, would have to be annulled, and that 
it would be his duty to ask the Attorney Gen¬ 
eral to institute proceedings for its annulment, 
it would hardly be seriously contended that 
the Secretary might not interfere and prevent 
the execution of the patent. He could not be 
obliged to sit quietly and allow a proceeding 
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to be consummated which it would be im¬ 
mediately his duty to ask the Attorney 
General to take measures to annul. 

We respectfully submit that the Secretary is right 
on the merits of this case; that, right or wrong in his 
construction of the law in the light of the facts, his 
action involved the exercise of judicial discretion, 
that he did not act capriciously or arbitrarily, that his 
construction is at least a possible construction, and 
that he can not be reviewed in this direct proceeding; 
and that in any event the question as to whether 
title passed in 1864 is an issue solely between the 
claimants on the one side and the United States on 
the other of which the court can not take cognizance 
because the United States is not and can not be 
made a party, and for the further reason that the 
court has no jurisdiction to try title to land in 
Arizona. 

The judgment below should be reversed and the 
case remanded with directions to dismiss the bill. 

Respectfully submitted. 

C. Edward Wright, 

Assistant Attorney. 

Preston C. West, 

Assistant Attorney General. 

F. W. Clements, 

First Assistant Attorney. 

Wm. C. Prentiss, 

Of Counsel. 
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BRIEF IN BEHALF OF THE APPEL¬ 
LEES JAMES W. VROOM and JOHN 
WATTS. 

Statement of the Case. 

The essential facts in the case at bar are clearly 
and cognently stated in the opinion of the Court below 
overruling the demurrer. The answer of the defend¬ 
ants, with the evidence adduced by them thereunder, 
raises few issues of fact and all of such issues are, as 
we contend, immaterial. 

The contentions of the appellants, as we understand 
them, are as follows: 


First: That legal title has not passed from the 
United States; 

Second: That the location in this case was not ap¬ 
proved by the proper Surveyor General, and, there¬ 
fore, the approval by the Surveyor General of New 
Mexico, when ratified by the Commissioner of the 
General Land Office, did not pass title; 

Third: That there was considerable confusion be¬ 
tween 1866 and 1899, by reason of the attempted 
amended location of Baca float No. 3, though the 
proper officials have finally decided, as alleged in the 
answer and as admitted by all parties herein, that the 
attempted amendment in 1866 of the original loca¬ 
tion was without authority of law and therefore void; 

Fourth : The Land Department had no right to 
allow the Baca heirs to select a good share of the land 
which they did select in the location of 1863, because 
Congress had reserved certain lands, claimed under 
Mexican or Spanish land grants, from any sale or dis¬ 
position until the validity thereof should be deter¬ 
mined by Congress, although no claim for such allow¬ 
ance was presented to the Surveyor General until some 
time after the approval of the location in the case at 
bar; 

Fifth : That this Court is without jurisdiction in 
this case, owing to the claim of the defendants that 
the matter is still undisposed of in the Interior De¬ 
partment ; 

Sixth : That the certificates of the Register and Re¬ 
ceiver of March 25, 1864, were not received by the 
Commissioner of the General Land Office until some 
time after April 9, 1864, and, therefore, the Commis¬ 
sioner was without authority to ratify the location on 
April 9, 1864; 


3 


Seventh : That on a survey of the lands in 1905, 
forty-two years after the selection, it was found that 
about 8.7 per cent thereof were of a mineral character 
and that parts of the lands were occupied at the time 
of the selection, and that a large part thereof was em¬ 
braced within three Mexican land grants, two of which 
grants have been adjudged invalid by the Supreme 
Court of the United States, and one of which has been 
partially confirmed, although no claim for the allow¬ 
ance of any of them had been duly presented, in ac¬ 
cordance with the instructions issued by the Secretary 
of the Interior under the Act of 1854, until some time 
after the approval of the location in this case; 

Eighth : That the letter and order of April 9, 1864, 
were never intended to approve the location in this 
case and that no Surveyor General has ever expressly 
certified that the lands were vacant and non-mineral, 
and therefore no title has passed; 

Ninth : That in some unaccountable way it is ma¬ 
terial that the Baca heirs had previously made and 
withdrawn the Bosque Redondo selection (pp. 11 to 17 
of printed answer), although the answer sets up that 
the seclection had never been ratified by the Commis¬ 
sioner, and was withdrawn with his express consent, 
as it had not “ripened into a specific location.” 

This, we believe fairly sets forth the contentions of 
the appellants. 

Our right to equitable relief depends entirely on 
whether or not title has passed out of the United 
States. 

Issues Raised by the Pleading's. 

Most of the issues attempted to be raised are issues 
of law; the issues of fact are few and immaterial. 
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The 17th Section of the Bill is denied in the Answer 
but it is treated as true in several decisions of the 
Commissioner, and letters are offered in evidence by 
the defendants reciting the facts contained in that 
section of the Bill, and testimony taken by Surveyor 
General Ingalls and forming a part of the Answer also 
tends to prove this section of the Bill. 

In answer to the 18th Section of the Bill it is set 
forth that a survey of the grant was made in 1905, 
and that the plat and survey were examined and ap¬ 
proved as strictly conformable to the field notes of 
the surveyor. This survey has been filed in the office 
of the Surveyor General, but the Land Department 
refuses to file it in its own office. 

The answer admits the 30th Section of the Bill, 
but avers that most, if not all, of the Homestead 
entries are on the three alleged Mexican Grants with¬ 
in the Float. 

The answer denies the 31st Section of the Bill, but 
on pages 59 and 60 of the printed answer numerous 
patented entries within the location of 1863, are set 
forth, and the instructions of June 15, 1908, assumed 
to treat the entire matter as still in the course of de¬ 
partment administration. Against this arbitrary rul¬ 
ing by the Land Department the plaintiffs seek equit¬ 
able relief. 

No evidence was introduced by the defendants to 
support their allegation in response to the 34th Sec¬ 
tion of the Bill that the plaintiffs have never been in 
possession of the land. A Congressional grant is 
the highest title known to the law, and both livery 
of seisin and possession are presumed thereunder. 

Some capital is sought to be made of the fact that 
John S. Watts returned to the Land Department 
the original letter of the Commissioner ordering a 
survey, though the order of April 9, 1864, on file in 
the Land Department attached to its copy of the 
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letter always has been on file in that office. If title 
passed under the letter and order it would not re¬ 
vest in the government by any informal means, no 
more than would be the case if the grant had been 
by deed and the deed had been subsequently, after 
delivery, handed back to the grantor. 

The answer states that the documents and official 
papers in the case “indicate fraud,” but there is no 
allegation of fraud and no evidence to support the 
mere suggestion thereof. 

Discussion of the Evidence Offered 
by the Appellants. 

All of the appellants’ evidence was documentary, 
and we shall discuss their various exhibits. 

Exhibits i, 2, 3, and 4: 

All these are with reference to the Bosque Re¬ 
dondo location of this grant, which prior location 
was decided by the Commissioner, as will appear by 
Exhibit 4, as not having been approved nor defi¬ 
nitely acted upon, and the Interior Department has 
often decided that the prior application was properly 
withdrawn, notably in 29 L. D., 44. 

Exhibits 5, 6, 7 and 8: 

The legal effect of these is discussed elsewhere in a 
separate point. 

Exhibits 9, 10, 11, 12 and 13: 

These are the basis of our case. 

Exhibits 14, 13, 16 and 17: 

These refer to the attempted amended location of 
1866, which has been decided by the proper authori¬ 
ties to be without warrant in law and to have been in¬ 
valid. 
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The defendants John Watts and Vroom cannot be 
prejudiced by any of the acts of the holders of the 
right of the attempted amended location of 1866. 

Exhibits 18 and ip: > 

This letter (Exhibit 18) by J. H. Watts shows an 
evident confusion of the locations of 1863 an d 1866 
but sets forth that the land originally located 
was supposed to be vacant and not mineral. Mr. 
Watts erred when he said that the location of 1863 
had been disapproved by the Land Office on account 
of its being mineral, or for absence of proof that it 
was not mineral, and the Commissioner’s letter of 
September 20, 1877, corrects the error, states that 
the location of June 17, 1863, had been approved by 
the Surveyor General of New Mexico, and that there 
was no present obstacle to the execution of a survey, 
inasmuch as the Act of June 2, 1862, requiring pre¬ 
payment by the claimants had been repealed by the 
Act of February 28, 1871; and the Commissioner fur¬ 
ther says that some correspondence had been had by 
his office relative to the character of the land set forth 
in that location, but he did not find that the location 
had been disapproved by his office, but, on the contrary 
instructions had been given on May 21, 1866, for a 
survey according to the attempted relocation. 

This u*as a clear and specific recognition of the 
validity of the original location. 

Exhibit 20: 

This shows an attempt by Mr. Poston, whose title 
in the matter does not appear, to make a relocation on 
the erroneous supposition that the subsequent discovery 
of mineral on any of the Baca Float Grants rendered 
the grant illegal, or at least inoperative as to the min¬ 
eral part. It took the case of Shaw v. Kellogg to es¬ 
tablish the law on that proposition. 
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Exhibits 21 to 25: 

These are clearly incompetent, immaterial and ir¬ 
relevant. No connection of Messrs. John Watts or 
Vroom is shown with the attempted legislation. 

Exhibit 26: 

The only title Robinson ever had was to the at¬ 
tempted relocation of 1866. 

Exhibit 27: 

This action on the part of the acting Commis¬ 
sioner Harrison was subsequently vacated by the In¬ 
terior Department as will appear by Exhibit 28. 

Exhibits 28 and 29: 

While in Exhibit 29, Secretary Lamar at times 
confuses the location of 1863 and 1866, yet there are 
several distinct recognitions of the validity of the 
location of 1863. The Secretary’s decision is reported 
in 5 L. D., 705. On page 706 it is stated that the 
location of 1866 had been rejected on the application 
of the claimants. He holds on page 707 that any se¬ 
lection and location prior to June 21, 1863, lands 
not mineral, or not known to be mineral, could not be 
avoided or cancelled by the Interior Department, and 
that if the claimants had selected and located lands 
known to be mineral, such selection could be vacated. 
Further on in the same page, it is conceded that the 
selection was made and the location designated and ap¬ 
proved by the Surveyor General on June 17, 1863, 
agreeable to the provisions of the act. 

Exhibits 30 and 31: 

In Exhibit 31, 12 L. D., 676, the Acting Secretary 
confuses the 1863 and 1866 locations, evidently treat¬ 
ing them to be one and the same by amendment. 
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Exhibit 32: 

This is a decision which requires no special dis¬ 
cussion. 

Exhibit 33: 

This decision of the Surveyor General applied to 
the amended location only. 

Exhibit 34: 

This is a map showing the grant. 

Exhibit 36: 

This exhibit, 29 L. D., 44, is very clear as a whole 
as to its statement of facts. It expressly holds the 
order of April 9, 1864, to be an acceptance of the ap¬ 
proval by the Surveyor General, and apparently is to 
that extent a recognition of the old location. 

Further on in the decision, the acceptance of the 
approval by the Surveyor General was again brought 
out and finally it was expressly held that the 1866 loca¬ 
tion was absolutely void, and that the “Department is 
therefore of the opinion that the grant claimants are 
bound by the selection of June 7, 1863, and that they 
cannot be allowed to take under the application of 
April 30, 1866.“ 

In this decision the Secretary is led into error by 
his assumption that the Surveyor General of Arizona 
had the power to approve the location of 1863, anc ^ 
we think it is clear that if the law and facts with refer¬ 
ence to the powers and duties of the Surveyor Gen¬ 
eral of Arizona in 1863, had been called to the Secre¬ 
tary’s attention, he would have expressly held that the 
location of 1863 had been finally confirmed, and the 
only reason that further action was required was to 
get the action of the Surveyor General of Arizona; and 
it is clear that if the sole reason for the adverse part 
of the decision can be explained away, the decision 
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would necessarily have been absolutely in favor of the 
holders of the 1863 location. 

Exhibit 37: 

This decision, 30 L. D., 97, proceeds upon an er¬ 
roneous construction of the Act of 1854, which is sub¬ 
sequently discussed. 

Exhibit 38: 

This was only an intermediate order. 

Exhibit 41: 

This decision, 30 L. D., 497, reiterates the previous 
decision and in view of Shaw v. Kellogg makes an 
absolutely erroneous construction of the letter and 
order of April 9, 1864, and also proceeds upon the 
erroneous assumption that in June, 1863, the Sur¬ 
veyor General of Arizona had the powers of the Sur¬ 
veyor General of New Mexico under the Act of i860. 

Exhibit 42: 

This requires no discussion. 

Exhibits 43 and 45: 

These orders arbitrarily and capriciously required 
Messrs. John Watts and Vroom to defend before a 
non-judicial officer a title which was vested by the 
Commissioner’s letter and order of April 9, 1864. All 
they asked for was the execution of the Commis¬ 
sioner’s order of April 9, 1864 (printed record, pp. 
299 . 3 °°). 

Exhibits 47 and 48: 

These orders directed a survey of the 1863 loca¬ 
tions. 
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Exhibit 49: 

This exhibit relates to the Contzen Survey, which 
showed that only about 8.7 per cent of the land in 
the Float was distinctly mineral in character. 

Exhibit 50: 

Surveyor General Ingalls' report requires no special 
discussion. If he had no power to pass upon the loca¬ 
tion, his action is a nullity. No doubt if the same 
gentlemen had made a similar “investigation” of the 
location in the Shaw case, his report would have been 
much more interesting. Some parts of it are ridicu¬ 
lous. 

Exhibit 5/: 

This decision gave the claimants of the 1863 loca¬ 
tion sixty days after notice to apply for a hearing 
before Surveyor General Ingalls to introduce evidence 
to disprove his findings. 

Exhibit 52: 

This decision, 36 L. D., 455, needs no comment in 
view of our argument herein. 

Exhibit 53: 

The letter is in reference to paragraph 31 of the 
answer and states that final action on the Ohm entry 
will not be taken until the “Baca Float decision has 
been made final.” 

Exhibit 54: 

These require no comment except the statement 
that they show serious clouds on the title of the claim¬ 
ants John Watts and Vroom, cast by the disingenuous 
and vacillating policy of the Land Office and Interior 
Department, and they further show the right of the 
plaintiffs John Watts and Vroom to equitable relief 
because of the large number of pending entries. 
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Exhibit 55: 

This decision requires no comment. 

Exhibit 56: 

Under this letter and the order following, the plain¬ 
tiffs Vroom and John Watts claim title. 

The History and Construction of the 
Act of June 21, I860. 

The facts regarding this grant, which are documen¬ 
tary, are set forth at length in the opinion of Judge 
Barnard in overruling demurrers filed in this case 
(Printed Record, p. 20). 

From these documents it appears, that the govern¬ 
ment of Mexico made two grants of the same tract of 
land, situated in what is now in the State of New 
Mexico, both designated “Las Vegas Grandes.” The 
first grant was made to Luis Maria Baca and his sons, 
the subsequent one to the town of Las Vegas. The 
territory embracing this grant was ceded to the United 
States in 1848, by the treaty of Guadalupe Hidalgo. 
Thereupon, it became the duty of the United States 
to separate from the public domain thus acquired the 
lands theretofore lawfully granted by Spain and 
Mexico to individuals. 

To accomplish this purpose, Congress by the Act of 
July 22, 1854, designated the Surveyor General of 
New Mexico to ascertain and report to it the nature, 
character and extent of grants of land in the ceded 
territory which had been made by Spain and Mexico. 
His reports were to be laid before Congress for final 
action. 

With regard to this grant to Las Vegas Grandes, 
the Surveyor General in 1858, reported to Congress 
that 
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“It is firmly believed that the land embraced 
in either of the two grants is lawfully separated 
from the public domain and entirely beyond 
the disposition of the general government, and 
that in the absence of one the other would be 
a good and valid grant.” 

The Senate Committee on Private Land Claims, on 
May 19, i860 (Rep. Com. No. 228, Sen. 36th Cong., 

1 st Sess.), reported that the grant to Baca “was in fee, 
and is a genuine and valid title.” The committee fur¬ 
ther reported, that as the heirs of Baca had expressed a 
willingness to waive their older title in favor of the 
settlers under the grant to the Town of Las Vegas, 
that Congress so legislate as to accomplish that pur¬ 
pose. 

In pursuance of this recommendation Congress, by 
an act entitled “An act to confirm certain private land 
claims in the Territory of New Mexico,” approved 
June 21, i860 (12 Stat. 71), enacted, among other 
things, by Section 3: 

“That the private land claims in the Terri¬ 
tory of New Mexico, as recommended for con¬ 
firmation by the Surveyor General in his report 
* * * and numbered from twenty (being 

the grant of ‘Las Vegas Grandes’) to thirty- 
eight, both inclusive, be and the same are here¬ 
by confirmed.” 

It was further enacted by Section 6: 

“That it shall be lawful for the heirs of Luis 
Maria Baca, who make claim to the same tract 
of land as is claimed by the Town of Las Vegas, 
to select instead of the land claimed by them 
an equal quantity of vacant land, not mineral, 
in the Territory of New Mexico, to be located 
by them in square bodies not exceeding five in 
number; and it shall be the duty of the Sur¬ 
veyor General of New Mexico to make survey 
and location of the land so selected by the said 
heirs of Baca when thereunto required by 
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them; provided, however, that the right hereby 
granted shall continue in force for three years 
from the passage of this act, and no longer.’ 

The third section of this statute confirmed to the 
heirs of Baca the land granted to their ancestor, Luis 
Maria Baca. It passed the title of the Lmited States 
to this land as effectually as if it contained in terms a 
grant de novo. 

Tameling vs. U. S. Freehold Co., 93 U. S., 663. 
Maxwell Land Grant Case, 121 U. S., 325. 
Shaw vs. Kellogg, 170 U. S., 312, 331. 

The sixth section created in the heirs of Baca a 
power in land; and if they accepted and properly exe¬ 
cuted that power, the execution of it would vest in 
them the fee simple estate to the lands by them se¬ 
lected in lieu of the lands of “Las Vegas Grandes,” 
which Congress intended they should have in the con¬ 
templated exchange of lands between the Government 
and the heirs of Baca. Their title would rest upon the 
Statute of June 21, i860, creating the power, and 
would take effect as if created by that statute. 

It is a well-founded principle, that when a person 
takes by the execution of a power, he takes under the 
authority of the power equally as if the power and the 
instrument executing the power had been incorporated 
in one instrument. The title rests upon the act creat¬ 
ing the power, and takes effect as if created by the 
original deed. Doolittle vs. Lewis, 7 Johns. Ch., 45- 
48. In other words, the execution of the power and 
the consequent creation of the estate would imply that 
all the prerequisites to the lawful execution of the 
power had been performed in this case, the selection 
and location by the heirs of Baca of land “vacant and 
not mineral” by the concurrent action of the heirs of 
Baca and the United States. 

The conditions attached by the statute to the execu¬ 
tion of the power were four: First, that the land se- 
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lected should be located in New Mexico; second, that 
such selections should not exceed five in number; third, 
that the land selected and located should be vacant and 
not mineral, and, fourth, that such selection should be 
made within three years from the approval of the 
statute. 

The decision reached by Judge Barnard and stated 
in his opinions was, that when the Commissioner of 
the General Land Office approved the selection and 
location of the Baca heirs of the tract of land in ques¬ 
tion and unconditionally ordered the survey of it 
(Printed Record, pp. 299, 300), the title of the Gov¬ 
ernment to the land was divested, and became vested 
in the heirs of Baca. In other words, that the Com¬ 
missioner before making such order, had determined 
that the conditions imposed by the statute in the execu¬ 
tion of the power had been complied with, and that 
this selection and location made bv the heirs of Baca 
was of public land “vacant and not mineral.” 

In this conclusion we concur, and for these reasons, 
which we conceive were among those which were per¬ 
suasive with the Court below in reaching its deter¬ 
mination. 

In the execution of the power granted by Section 6 
of the Act of June 21, i860, the Government had an 
equal interest with the heirs of Baca. The statute did 
not designate what officer should execute the power on 
behalf of the Government. Clearly it was not the 
Surveyor General, as decided by the Land Depart¬ 
ment in its various decisions respecting this grant, for 
his duty is defined by the act, and was to survey the 
land selected and located by the heirs of Baca, and 
approved by the Commissioner of the General Land 
Office, when thereunto required by the heirs of Baca, 
which requisition could not have been made until the 
Government had decided that the power had been 
lawfully executed and that the land selected and lo- 
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cated was vacant and not mineral. Nor was such 
duty an attribute of the general statutory power of the 
Surveyor General —Barden vs. Northern Pac. R. R. 
Co., 154 U. S., 288, 320, 343—in fact, the exercise of 
such a power by him was inhibited by the act entitled 
“An Act for the survey of grants or claims of land,” 
approved June 2, 1862 (12 Stat., 410), which was not 
repealed until February 28, 1871. This Act provides: 

‘‘but nothing in the law requiring the executive 
officers to survey land claimed or granted under 
any laws of the United States shall be con¬ 
strued either to authorize such officers to pass 
upon the validity or the titles granted by or 
under such laws, or to give any greater effect 
to the surveys made by them than to make 
such surveys prima facie evidence of the true 
location of the land claimed or granted, nor 
shall any such grant be deemed incomplete for 
the want of a survey or patent when the land 
granted may be ascertained without a survey or 
patent.” 

The rule governing the execution of this power by 
the Government in this case is stated by the Supreme 
Court in Bishop of Nesqually vs. Gibbon , 158 U. S., 
167: 

“It may be laid down as a general rule that, 
in the absence of some specific provision to the 
contrary in respect to any particular grant of 
public land, its administration falls wholly and 
absolutely within the jurisdiction of the Com¬ 
missioner of the General Land Office, under the 
supervision of the Secretary of the Interior. It 
is not necessary that with each grant there 
should go a direction that its administration 
should be under the authority of the land de¬ 
partment. It falls there unless there is express 
direction to the contrarv.” 

The Commissioner of the General Land Office in 
his action regarding this grant was governed by the 


16 


provisions of the act of July 4, 1836, entitled “An act 
to reorganize the General Land Office,” which were 
subsequently embodied in Section 453 of the Revised 
Statutes. All executive duties appertaining to the sur¬ 
veying and sale of the public lands, or in any wise re¬ 
specting such public lands of the United States, were 
subject to the supervision and control of the Com¬ 
missioner, under the direction of the Secretary of the 
Interior or the President of the United States. 

The powers to be exercised by the Commissioner 
were, necessarily, discretionary. They were only sub¬ 
ject to supervision by an appeal to the Secretary or the 
President. And in such case the rule is well settled 
that, whenever a statute gives discretionary power to 
any person, to be exercised by him upon his own opin¬ 
ion of certain facts, it is a sound rule of construction 
that the statute constitutes him the sole and exclusive 
judge of the existence of those facts. Martin vs. Mott , 
1 2 Wheat, 31; United States vs. Arredondo, 6 Pet., 
729; United States i's. California , &c., Co., 148 U. S., 
43 - 

The heirs of Baca having elected to exercise the 
power granted to them by the 6th Section of the Act 
of June 21, i860, of selecting lands in lieu of those 
granted to them by Mexico, they asked for a survey 
of the same, whereupon the Commissioner on July 
26, i860, issued his instructions to the Surveyor Gen¬ 
eral of New Mexico regarding the mode of procedure 
of his office upon the survey of the lands so selected 
and located by the heirs of Baca, either upon surveyed 
or unsurveyed lands (Printed Record, p. 5). 

What these instructions were, and in what manner 
they were executed and what proceedings were had 
prior thereto, cannot but be immaterial to this inquirv. 
The only determinative consideration is, what final ac¬ 
tion did the Commissioner take in the exercise of his 
discretionary power? When the Commissioner had 
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acted finally and title to the land had vested in the heirs 
of Baca a legal presumption would arise that every 
prerequisite to the grant had been performed both by 
the Government and the heirs—the judgment of the 
Commissioner would be unassailable except by direct 
proceedings by the Government to annul the grant. 

Steel vs. Refining Co., 106 U. S., 447, 451. 

Heath vs. Wallace, 138 U. S., 575. 

Barden vs. Railroad Co, 154 U. S., 288. 

If. as in this case, the Commissioner had called upon 
the Surveyor General, Register and Receiver of New 
Mexico for a statement whether the land selected by 
the heirs of Baca was vacant and not mineral, such 
statements could only have been advisory to the Com¬ 
missioner in the exercise of his discretion, and not of¬ 
ficially determinative of the facts, and thus binding 
upon his action. The Commissioner might adopt such 
statements and act upon them, or he might reject or 
ignore them and act upon other information. The 
exercise of his power in this matter, confided to his 
exclusive care by the statute, was discretionary and 
final, and subject to no executive control other than 
that of the Secretary of the Interior in supervision or 
appeal, or the President (Lytle vs. Arkansas, 9 How., 
330) ; and was not subject to review by his successors 
in office (Lee vs. Johnson, 116 U. S., 48, 51; Heath vs. 
Wallace, 138 U. S., 585; Burfenning vs. Chicago Ry. 
Co., 163 U. S., 323); nor by the Courts. 

On April 9, 1864, the Commissioner of the General 
Land Office approved the selection and location here 
in question, made by the heirs of Baca on June 17, 
1863, an d directed the Surveyor General to survey the 
same on the request of the heirs (Printed Record, pp. 
299, 300). He embodied in his order specific instruc¬ 
tions as to the mode of procedure by the deputy sur¬ 
veyor in making the survey of the land and directed 
that 
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“Transcripts of the field notes and plats cer¬ 
tified in accordance with the requirements of 
the law will be transmitted to this office and 
will constitute the muniments of title, the law 
not requiring the issue of patents on these 
claims.” 

This action of the Commissioner was the final ac¬ 
tion of the executive department and divested the title 
of the United States to the tract of land thus selected 
and vested it in the heirs of Baca. 

This grant was executed by the United States 
through her Congress, and is the highest form of title 
known to our law. It imports livery of seisin and 
possession, and is sufficient to sustain ejectment (A r . 
P. R’zeay Co. vs. Majors , 5 Mont., 126; 4 Notes to 
U. S. Rcp'ts, 338). It is stronger than a patent which 
may be annulled by the judiciary upon a proper case 
shown, whereas Congress cannot repeal a grant made 
by statute ( Rutherford vs. Green, 2 Wheat., 196; 
11 Op. Att’y Genl., 47). It is a higher evidence of title 
as it is the direct grant of the fee which had been in 
the United States by the Government itself whereas 
a patent is but the act of its ministerial officers ( Grig - 
non vs. Astor, 2 How., 344). 

This statutory grant having been thus consummated 
a presumption arises that every prerequisite had been 
performed, consequently that no negligence or omis¬ 
sion of officers of the Government anterior to its con¬ 
summation can now affect it ( Polk vs. Wendell, 5 
Wheat., 293; Patterson vs. Jenks, 2 Pet., 237). 

In our opinion this is a perfect grant to the heirs 
of Luis Maria Baca, and it is the duty of the Land 
Department of the Government to forthwith cause the 
survey already made to be properly filed, and to issue 
a patent for the land granted to the legal representa¬ 
tives of Baca. In this exchange of lands, it was the 
duty of the Government at its own expense, to sur¬ 
vey the land granted to the heirs of Baca, and to give 
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to them a muniment of title necessary to their enjoy¬ 
ment of the grant (United States vs. Arredondo, 6 
Pet., 744; Charles River Bridge vs. Warren Bridge, 
11 Pet., 617). 

The So-called Amended or Relocation 

of 1866. 

The grant, Baca Location No. 3, not having been 
surveyed in 1866, John S. Watts, as the attorney of 
the Baca heirs on April 30th, 1866 applied to the Com¬ 
missioner of the General Land Office requesting that 
on the survey of the grant “the Surveyor General of 
New Mexico be authorized to change the initial point 
so as to commence at a point three miles west by 
south from the building known as the Hacienda de 
Santa Rita, running thence,” &c. 

To this application the Commissioner, on May 21, 
1866, replied, returning to the Surveyor General the 
original papers of the grant which had been made on 
April 9, 1864, “with directions that you cause the sur¬ 
vey to be executed in accordance with the amended 
description of the beginning point which is described 
in Mr. Watts’ application of the 30th April last, pro¬ 
vided by so doing the out boundaries of the grant thus 
surveyed will embraced vacant lands not mineral.” 

This action was a conditional approval of the 
amended location by the Commissioner; his final ap¬ 
proval was not to be made until the Surveyor General 
had surveyed the land and reported to him as to its 
character, whether vacant and not mineral. This mode 
of procedure differed from that pursued by the Com¬ 
missioner regarding the location of June 17th, 1863, 
but the Statute of July 4, 1836, conferred that dis¬ 
cretionary power upon him, it invested him with the 
duty of supervising the granting of the public lands, 
and thus constituted him the sole and exclusive judge 
of the appurtenant facts to the exercise of his duty. 

Martin vs. Mott, 12 Wheat., 31. 
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This conditional approval did not vest in the heirs 
of Baca a present right or title to the land, described 
in the amended location, but only a contingent interest 
in it—the right to demand a conditional survey of it. 

Contingent interests are not ordinarily assignable at 
law. Courts of Equity, however, will support such 
assignments, not indeed as a present positive transfer 
operative in praesenti for that can only be of a thing 
in esse, but as a present contract to take effect and at¬ 
tach as soon as the thing comes in esse. The assignee 
had not an interest in the property, but a mere right 
under the contract; and Courts of Equity will not en¬ 
force such contract until after the event has happened. 

Story Eq. Jur., Secs. 1040, 1040b. 

In this case the event has not happened; it can never 
happen. The location of April 30. 1866, can never 
be consummated. 

The secretary in his opinion of July 25, 1899, in the 
matter of Baca Grant No. 3 (29 L. D., 44), on an 
application for a survey of the amended location, de¬ 
cided that such attempted amended location was void; 
and this decision is affirmed by Judge Barnard in his 
decision (Printed Record, p. 307). 

Hence, no interest in land, actual or contingent, was 
created by this so-called amended location nor was any 
interest in land conveyed by the assignment from 
John S. Watts to Christopher E. Hawley, dated Jan¬ 
uary 8, 1870, by which the former purported to convey 
to the latter the tract of land described in such amended 
location (Printed Record, p. 322). 

“Whenever a party undertakes by deed to 
grant property real or personal, in praesenti, 
which does not belong to him or has no exist¬ 
ence, the deed is inoperative and void, and this 
either at law or in equity.” 

Pennock vs. Coe, 23 How., 128. 
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Notwithstanding these facts, the law governing 
which should have been plain even to the Land Depart¬ 
ment, the answer avers: 

“That continuously for many years after 
1866 (*. e ., until 1899) it was understood by 
the heirs of Baca and all persons claiming un¬ 
der them and by the Land Department that the 
location of the claim known as No. 3 was that 
designated in the letter from John S. Watts of 
April 30, 1866.” 

And the answer then laboriously attempts to shift 
the consequence of the Government’s own mistake 
from its shoulders to those of the owners of the grant. 
But the Government must bear the consequences of its 
own irregularities and blunders. 

Polk vs. Wendell, 5 Wheat, 304-305. 

U. S. vs. Arredondo, 6 Pet., 731. 

Smelting Co. vs. Kemp, 104 U. S., 329, 330. 

If the Government had performed its duty under 
the Act of June 21, i860, and had surveyed the land 
selected and located by the heirs of Baca on June 17, 
1863, at its oum cost, when required by them to do so 
in 1864, the grantees would have had their muniment 
of title, and no question could have arisen subsequently 
regarding their title to the land. The Act of Tune 2, 
1862, which the Commissioner said “requires all such 
grants to be surveyed at the expense of the claimants” 
does not do so, as the Court below decided (Printed 
Record, p. 306), but applies only to grants of land 
“derived from any foreign country or government,” 
and not to grants by the United States. 

The burden of this mistake must be borne by the 
Government. 

“It is a well established principle that when 
an individual in the prosecution of a right does 
everything which the law requires him to do, 
and he fails to attain his right by the miscon- 
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duct or neglect of a public officer, the law will 
protect him.” 

Lytle vs. Arkansas, 9 How., 322. 

Cunningham vs. Ashby, 14 How., 377. 

But we do not regard the proceedings had by the 
various grant claimants as pleaded in the answer, or by 
the Land Department, subsequent to the vesting of the 
title in the Baca heirs on April 9, 1864, as °f the 
slightest weight or consequence in this case—except 
as admissions by the Government that the title to the 
grant had passed from the United States and vested 
in the Baca heirs on that date. 

When John S. Watts on April 30, 1866, made ap¬ 
plication to the Commissioner for leave to change the 
initial point of the survey of the grant, which had 
been given out by the Commissioner for survey on 
April 9, 1864, and such application was granted, such 
action was the recognition by the Government that 
there was a grant to be surveyed,—that the title to 
such land had vested in the heirs of Baca and that 
they were entitled to have the ministerial action of a 
survey of the land done, so that they might have in the 
plat of survey a muniment of title, the act of June 21, 
i860, not having provided for a patent. 

If the grant had been forfeited because not located 
within the prescribed time, or because located on 
lands which were not vacant or were mineral, or if it 
had not been officially determined that the land was 
vacant and not mineral, it could not have been given 
out for survey, and the initial point of such survey 
could not have been conditionally ordered changed for 
the ordering of the survey of the grant was the final 
determination by the Land Department that the title 
had been perfected. 

United States vs. Hunson, 16 Pet., 200. 

United States vs. Boisdore, 11 How., 92. 



23 


On August 15, 1877, one J. Howe Watts made ap¬ 
plication to the Commissioner to relocate Baca grant 
No. 3. The application was rejected by Commissioner 
Williamson, September 20, 1877, on the ground that 
the Act of June 21, i860, limited the rights of loca¬ 
tion to three years; that time having expired, the Gen¬ 
eral Land Office had no power to authorize a reloca¬ 
tion of the grant. He also called attention to the fact 
that the only reason why the survey of the location of 
June 17, 1863, had not been executed was, that no 
deposit had been made to defray the cost of the same, 
but that there was no obstacle to its now being exe¬ 
cuted, 12 L. D., 676 (Printed Record, pp. 56-57). 

February 13, 1885, one Robinson, claiming to be 
the owner of the lands described in the relocation of 
1866 (Printed Record, p. 63), made application to re¬ 
locate such grant because the location had been made 
upon mineral lands. The application was granted by 
Acting Commissioner Harrison on March 12, 1885 
(Printed Record, p. 65). This decision was reversed 
by Secretary Lamar, June 15, 1887 (5 L. D., 705). 
The secretary says, “It will be observed that the pres¬ 
ent location of the claim was not rejected upon any 
application or claim of the Government, but in accord¬ 
ance with the application and request of the grant 
claimants, and upon their allegation of the fact that 
the land is mineral/’ Again, “It is conceded that a 
selection was made, the location designated and ap¬ 
proved by the Surveyor General June 17, 1863, agree¬ 
able to the provisions of the act. It appears that this 
selection was amended upon application made therefor 
April 30, 1866 * * * The claimant must be held 

to this selection and location, and cannot be allowed 
to relocate other land in lieu of it.” The Secretarv 
further cites the opinion of Commissioner Williamson 
on Baca Location No. 4 (2 Copps Land Laws, 1287) : 
“The Surveyor General did not undertake and had no 
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power to impose conditions not in the act," and that 
“The question as to the mineral or non-mineral char¬ 
acter of this land has been passed upon by competent 
authority, the title has passed from the Government 
and vested in private individuals, this office has no 
authority to reopen the question, the land can no longer 
be regarded as part of the public domain," and the 
Secretarv continues “in the case referred to, it was 
urged by the Government that the mineral character 
of the land was sufficient to invalidate the selection and 
location. In the application to relocate No. 3, the 
claimant alleges the mineral character of the land as 
a reason why he should be allowed to relocate the claim 
no objection to the character of the land being made 
by the Government. The ruling of Commissioner 
Williamson upon application to relocate claim No. 4 
is applicable to this case and should have controlled." 

In these several actions by the Land Department we 
have three separate findings that the title to Baca Loca¬ 
tion No. 3 had vested in the heirs of Baca. 

Various other ineffectual actions were subsequently 
taken by Robinson and others claiming title to the 
grant in question, under the so-called relocation of 
1866, by the conveyance from Watts to Hawley of 
January 8, 1870—and the appellees, Jahn Watts and 
James W. Vroom, who take their title by mesne con¬ 
veyances from the heirs of John S. Watts, to the orig¬ 
inal location of June 17, 1863, should not be preju¬ 
diced by them, and especially not by the acts of the 
Land Department respecting them, by reason of which 
the Government now seeks to nullify this grant, for 
as the Supreme Court in Polk v. Wendell, 9 Cranch, 
99, says : 

“It would be extremely unwarrantable for 
any Court to avoid a grant for any irregular¬ 
ities in the conduct of those who are appointed 
bv the Government to supervise the progressive 


course of a title from its commencement to its 
confirmation in a patent.” 

The case at bar is governed and 
controlled by Shaw vs. Kellog-g*, 170 
U. S., 312. 

Shaw vs. Kellogg was decided in May, 1898, and 
related to Baca Float No. 4, and we trust we may be 
pardoned a full analysis of that case. 

The certificate of selection in that case, signed by 
John S. Watts, in behalf of the Baca heirs, was filed 
on December 12, 1862, with Surveyor General Clark 
of New Mexico, who immediately transmitted it with¬ 
out taking any action thereon to the Land Department 
at Washington. Mr. Clark also sent a copy to the 
Surveyor General of Colorado, as subsequent to the 
passage of Act of June 21, i860, the territory of 
Colorado had been formed out of New Mexico, and 
its Surveyor General given all the powers, duties and 
responsibilities of the Surveyor General of New 
Mexico (12 Stat. L., 172). 

The Surveyor General of Colorado on February 24, 
1863, wrote to the Land Department acknowledging 
receipt of a copy of the certificate of selection and 
added: 


“I suppose this selection has been made by • 
ex-Governor Gilpin, as he told me last summer 
he was in possession of one of the Baca ‘floats' 
and should locate it as this is located for the 
reason that, in his opinion, it would cover rich 
minerals in the mountains.” 

At the very outset, therefore, before there was any 
attempt to pass upon the location, there was more 
than a suspicion on the part of Government officials 
that the selection was improper and not in conformity 
with the Act of i860. 

The Land Department, on March 13, 1863, wrote 
to the Surveyor General that before the selection could 
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be approved by it, certificates must be furnished by him 
and by the Register and Receiver that the land was va¬ 
cant and not mineral. 

During the year 1863, ex-Governor Gilpin applied 
to the Surveyor General for a survey of the location. 
As the land was beyond all public surveys, the Sur¬ 
veyor General of Colorado contracted with one Shel¬ 
don for a survey of the float, and forwarded the con¬ 
tract to the department for approval. On November 
2, 1863, ^e department wrote to the Surveyor Gen¬ 
eral of Colorado, disapproving the contract, and very 
sharply called his attention to his original letter of 
transmission and instructed the Surveyor General that 
when he was satisfied that the tract was vacant land 
and not mineral, he should so certify to the depart¬ 
ment, and that the survey must be postponed until the 
vicinity be reached in the regular progress of the public 
surveys. 

It will be seen, therefore, that no one then under¬ 
stood the actual execution of the survey to have any 
other function than to furnish an authorative plotting 
of the lands, with reference to regular official lines, 
after the validity of the selection had first been recog¬ 
nized by the department. 

This survey, however, had proceeded without wait¬ 
ing for the approval of the department. From the 
field notes of the survey (Printed Record in Shaw 
case, pp. 39 to 52) it appears that it was begun on 
October 22, 1863, and concluded on November 4, 1863 
—two days after the department had written to the 
Surveyor General of Colorado, disapproving of the 
contract. Sheldon’s affidavit attached thereto treats 
it as a survey of the “exterior boundaries’’ of the 
grant, and the only reference therein to minerals or the 
lack of them is a statement by Sheldon that he “saw 
no indications of precious metals or minerals of any 
kind, unless the presence of iron may be inferred from 
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the fluctuations of the needle set forth in the notes” 
(Opinion, p. 323). 

On December 5, 1863, the Surveyor General of 
Colorado issued a certificate that from good and suffi¬ 
cient evidence he was perfectly satisfied that the grant 
marked out by the Sheldon survey was not mineral 
and was vacant; and on the same day a similar cer¬ 
tificate was signed by the receiver and by the register. 

On December 12, 1863, these two certificates were 
sent by the Surveyor General of Colorado to the Land 
Department with a long letter of enclosure, giving the 
grounds on which he signed the certificate and stating 
that such grounds were satisfactory to him (Printed 
Shaw Record, pp. 38 and 39, partly printed on pp. 318 
and 319 of opinion). 

On January 16, 1864, the Land Department replied 
to the effect that the evidence furnished was not suffi¬ 
cient to prove that the grant did not cover valuable 
mineral deposits, especially on account of the statement 
of ex-Governor Gilpin, officially communicated to the 
department as above stated, and the department ex¬ 
pressly withheld its approval of the location. The 
letter of December 14, 1863, referred to in the depart¬ 
ment’s letter was the letter of December 12, 1863, as 
will appear from the quotations therefrom. 

On February 12, 1864, however, the Land Depart¬ 
ment, evidently having reconsidered its previous action, 
wrote to the Surveyor General of Colorado impliedly 
and necessarily (under the Commissioner’s original 
instructions), accepting his certificate; and after criti¬ 
cising the manner in which the survey was procured, 
authorized the Surveyor General to subject the field 
notes to the usual tests and if they were found regu¬ 
lar, to approve the survey; but directed the Surveyor 
General to add to his certificate of approval the “special 
reservation” expressed in the Act of i860, that the 
grant was not to embrace mineral lands nor to inter- 
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fere with any vested rights if such existed. The 
Commissioner further stated that the act did not 
authorize the issuance of a patent, and that the law 
itself with the approved plat would constitute the evi¬ 
dence of title. 

On February 26, 1864, the Commissioner again 
wrote the Surveyor General returning various papers 
to him for such action as he might deem proper in ac¬ 
cordance with previous letter. 

On March 15, 1864, the Surveyor General of Colo¬ 
rado certified that the field notes and the survey they 
described were approved by him. On March 18, 1864, 
a map of the boundary lines of the grant was certi¬ 
fied by the Surveyor General to be correct “subject 
to the conditions and provisions of Section 6 of the 
Act of Congress, approved June 21st, 1860.“ 

On March 29, 1864, a transcript of the field notes 
and a plat of the survey with his approval entered 
thereon, was forwarded by the Surveyor General to 
the Land Office; and on May 4, 1864, the Land Office 
acknowledged their receipt in a very brief letter. 

As stated on page 324 of the opinion of the Court 
“these were all the proceedings had at the time in ref¬ 
erence to the location, survey, and transfer of title 
of this grant. ’’ 

Subsequently several unsuccessful attempts were 
made to have a patent issued, but the department held 
that title had passed and that there was neither 
authority nor necessity for a patent. 

Minerals were subsequently discovered on the grant. 
A lessee of a mine, after the expiration of his lease, 
was refused a renewal and thereupon took possession 
of the mine, and ejectment proceedings were started 
to oust him. 

The Supreme Court held that the words “vacant 
lands, not mineral’’ in the Act of i860 were words 
of description, and not of condition or reservation; 
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that only lands then known to be mineral were meant 
to be an improper selection; that when their character 
had once been determined by the Government and the 
location approved, title passed, without the issuance of 
a patent and that the future discovery of mineral 
did not divest it; that it was the duty of the Govern¬ 
ment “to decide and not to decline to decide,” and 
that title having passed, the subject clause in the sub¬ 
sequent approval of the plat was inoperative and void. 

The Court stated that under the act it was the duty 
of the Surveyor General to determine in the first in¬ 
stance at least the character of the lands, but that his 
decision was subject to the approval of the Commis¬ 
sioner. The Court stated, quoting from a Land De¬ 
partment decision that the character of the land was 
determined by the Surveyor General “in 1864” to be 
non-mineral, and that the location was then perfected 
and title passed (p. 334 of Opinion). The quoted 
date is inaccurate, as the determination by the Sur¬ 
veyor General and the Register and Receiver was in 
December, 1863 ; the approval of the same by the Com¬ 
missioner was made on February 12, 1864; all that the 
Surveyor General did in 1864 was to approve the field 
notes and to make a qualified approval of the plat of 
the survey, all in accordance with specific instructions 
from the Land Department, after it had accepted and 
impliedly approved his certificates of December, 1863, 
as to the character of the lands. The department un¬ 
derstood that the adjudication by the Surveyor Gen¬ 
eral was in 1863, an< ^ the approval of the loca¬ 
tion had preceded the approval of the survey by the 
Surveyor General, as will appear by its letters of 
March, 1879, and June 28, 1884, quoted on pages 325 
to 327 of the opinion. The Court refers to the lands 
surveyed and located “by the Surveyor General.” This 
reference was to the peculiar facts of the case, as con¬ 
trary to the instructions of the department, a private 
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survey had been made and was completed two days 
after the department had sent a letter disapproving of 
the contract for it, as absolutely untimely and irregular 
having preceded the approval of the location. 

In his letter of December 12, 1864, the Surveyor 
General stated at length his reasons for believing the 
land to be non-mineral, and did not base his belief 
in any way on the Sheldon survey or field notes, or any 
data acquired therefrom, and his reference thereto in 
his certificate of December 5, 1864, is only a refer¬ 
ence to a map. 

The Commissioner clearly understood that the sur¬ 
vey should follow the approval of the location and 
then only in the due progress of the regular surveys. 

While we do not agree with Justice Brewer, that the 
act empowered the Surveyor General to pass upon the 
lands “selected and located,” we deem his expression 
on that point only of academic interest in our case, 
as the proper Surveyor General duly approved the lo¬ 
cation in the case at bar (Printed Record, pp. 157 and 
158). We believe that “survey and location” by the 
Surveyor General under the act refer to the physical 
marking out of the tract “whenever requested so to 
do bv the heirs,” and that the Commissioner had the 
sole power to pass upon the validity of the location 
and to order the survey. “Survey and location” were 
quite necessary in the Shaw case to segregate the land, 
as the description was very indefinite and was attached 
as such in the Supreme Court and in the testimony 
taken in that case. In our case, the description is defi¬ 
nite, and the survey ordered on April 9, 1864, has in 
fact been made, and references therein to mineral 
lands, etc., are as ineffective as the attempted reserva¬ 
tion in the approval of the survey in the Shaw case; 
and the reasons given by the department for making 
the survey at this late day are immaterial, as it could 
not, after the lapse of forty years, overrule the Com- 
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missioner’s unconditional order of April 9, 1864, under 
the pretense of ordering for special reasons a survey 
which had been unconditionally ordered so long be¬ 
fore, especially as the survey should have been made 
by the Government at once at its own expense, under 
the authorities heretofore cited. 

In the Shaw case, it was the acceptance by the Com¬ 
missioner on February 12, 1864 of the Surveyor Gen¬ 
eral’s unconditional certificate of December 5, 1863, 
which passed the title; not the Commissioner’s sub¬ 
sequent acceptance of the Surveyor General’s condi¬ 
tional approval of the plat of the survey, nor his ap¬ 
proval of the accuracy of the survey and field notes. 

The function of the survey is also specially treated 
elsewhere in this brief. 

We have in the case at bar a clearer and more defi¬ 
nite approval of location and validity of selection than 
in the Shaw case, as we shall demonstrate later in this 
brief. 

Comparison of the facts in Shaw v. 
Kellogg (170 U. S., 312), with those in 
the case at bar. 

The application for location in the Shaw case was 
made to the Surveyor General of New Mexico who 
on its receipt simply forwarded it to the Land De¬ 
partment at Washington and also transmitted a copy 
to the Surveyor General of Colorado as the act creat¬ 
ing the Territory of Colorado gave the Surveyor Gen¬ 
eral of that territory the same rights and powers in 
the matter as given to the Surveyor General of New 
Mexico by the Act of i860 (see letter of Comm. G. 
L. O. to S. G. of Colo., March 21, 1879, pp. 100 and 
101 of printed record on appeal in the Shaw case, and 
discussion of this point elsewhere in this brief). 
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The Court will notice that in the Shaw case, the 
Land Department and the Surveyor General of Colo¬ 
rado were put on inquiry as to the possible non-min* 
eral character of the land by reason of certain state- 
ments made by ex-Governor Gilpin. 

The Court will also notice that Justice Brewer, who 
wrote for the Supreme Court, stated on page 330 that 
it was contended that “the Land Department never 
adjudicated that this was non-mineral land, but on the 
contrary simply approved the location subject to the 
conditions and provisions of the Act of Congress, 
thereby leaving the question of title to rest in perpetual 
abeyance upon possible future discoveries of minerals 
within the tract.” Substantially the same contention is 
made by the defendant in this case. 

The Court will also notice that in the Shaw case, 
page 336 of opinion, the Land Department on Febru¬ 
ary 12, 1864, simply accepted the Surveyor Gen¬ 
eral’s approval by implication and made no disap¬ 
proval of the action of the Surveyor General, but 
wrote to him how the field notes should be prepared 
and filed, stated that the statute did not order the 
issuance of a patent and that the law itself with the plat 
approval in the manner indicated would constitute 
the evidence of title, and that the Surveyor General 
should take care to arrange the matter so that there¬ 
after when in the gradual progress of the lines of the 
public surveys they should reach the location in 
question, the lines could be properly connected there¬ 
with, and so appear on the township plats. The Com¬ 
missioner’s letter and order of April 9, 1864, in the 
case at bar are very much stronger, as they accepted 
and ratified without condition or proviso the Surveyor 
General’s simple approval of the location as sufficient 
“to perfect title” and ordered the survey, and were 
even more formal in nature than was the similar let¬ 
ter in the Shaw case. 
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The Commissioner’s letter and order of April 9, 
1864, m this case expressly recited the approval by 
the Surveyor General of New Mexico, under whose 
jurisdiction the Commissioner adjudicated the appli¬ 
cation properly came at the date of approval; in¬ 
structed how the four corners should be marked and 
that the affidavit of the deputy attached to the field 
notes must set forth that the corners had been “per¬ 
petuated;” directed that transcripts of the field notes 
and certified plats should be transmitted to the Land 
Department to constitute the “muniments of title” 
and that these should be filed for future “ reference ” 
(not action ) as required by law. 

In many instances throughout the opinion in the 
Shaw case, particularly on pages 336, 337 and 338, 
the implied “approval'’ by the Surveyor General of 
the location and the acceptance of that action by the 
Land Department without disapproval is treated 
as sufficient to pass title. In our case the Sur¬ 
veyor General appended to the certificate of location 
(which certificate expressly recited the Act of June 
21, i860, and contained a statement by Judge Watts, 
then a well known public official, that the land was 
vacant, unclaimed by any one and not mineral to his 
knowledge) a certificate that “said location is here¬ 
by approved.” The Surveyor General of Mexico was 
very familiar with the provisions of the Act of i860 as 
this was the third or fourth of the Baca Float loca¬ 
tions filed with him, and he had had considerable cor¬ 
respondence with the Land Department concerning the 
Act of Congress and the procedure thereunder. In 
his certificate he used the words “said location is here¬ 
by approved,” expressing an absolute adjudication on 
his part that the selection in question was a proper 
selection and that the location was a proper one in 
every respect; and he used the word “approved” 
which is the identical word used by the Supreme 
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Court in the Shaw case over thirty years thereatter 
to express Governmental sanction of such a location. 
It must be presumed both as a matter of law and fact 
that the Surveyor General of New Mexico from his 
wide experience in the Baca Float matters fully un¬ 
derstood the effect of the words he used. 

As will be noted by the opinion of the Court in 
the Shaw case at the top of page 334, the acts of 
the Surveyor General were subject to the control 
and direction of the Land Department, and the 
Court on page 337 held that the acceptance of the 
Surveyor General's report by the Land Department 
without specific words of approval or disapproval was 
sufficient. 

The Surveyor General of Colorado, as will appear 
on page 316 of the opinion in the Shaw case, wrote 
to the Land Department on February 24, 1863, as 
soon as he received the copy of the location notice 
from the Surveyor General of New Mexico, that he 
supposed the selection had been made by ex-Gover- 
nor Gilpin as that gentleman had told him the pre¬ 
vious summer he was in possession of one of the 
Baca Floats and had located it as that one was 
located for the reason that in his opinion it would 
cover rich minerals in the mountains. 

In the case at bar the Surveyor General acted at once 
when the location notice was filed with him by John 
S. Watts, who was then the delegate to Congress 
from the entire territory of New Mexico, and a man 
of sufficient standing and sufficiently known to him 
to have his statements accepted by him as verity. 
What other evidence the Surveyor General had at the 
time does not appear, and when he transmitted the 
location notice to the Land Department with his ap¬ 
proval he stated that he did not get certificates from 
the Register and Receiver of the land office, as from 
the nature of the case they would not officially know 
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anything concerning it as the location was far be¬ 
yond any of the public surveys, and in his letter to 
the Land Department, written in Washington on 
April 2, 1864 (Printed Record, p. 161), he expressly 
stated that there was no evidence in the office of the 
Surveyor General of New Mexico that the land in 
our case contained any mineral or that it was oc¬ 
cupied, and that there was no such evidence so far as 
he knew in the office of the Register or Receiver. He 
very properly stated that as he was personally unac¬ 
quainted with the land in the Float, he could not 
make an absolute certificate of his own knowledge 
that the land was vacant and not mineral “as that 
could only be determined by an actual examination 
and a survey" by himself. Nevertheless one week 
later the Commissioner of the Land Office, after an 
examination of the papers before him and after 
making a careful examination thereof, accepted the 
approval by the Surveyor General of New Mexico, 
and issued a letter and order which are much 
stronger than the similar documents in the Shaw 
case; and based his action on the original papers 
and did not refer to the letter of April 2, 1864, or 
to any suggestion contained there , nor did he ask for 
any report as to the character of the land. 

The Shaw case held that if the lands were qot 
known to be mineral at the time, and that if the fact 
of such want of knowledge had been directly or indi¬ 
rectly adjudicated, any subsequent evidence on the 
question of mineral character was incompetent. 

It will be noted also that in the Shaw case the 
Supreme Court, on page 340, approved the rule of 
the Land Department that in determining whether 
lands should be deemed mineral land or agricultural 
land, they should be considered mineral or agricul¬ 
tural by whichever of the two purposes they are more 
valuable for. In our case the recent report (attached 
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to the printed answer herein) made by Surveyor 
General Ingalls, who was to say the least not preju¬ 
diced in favor of the Baca Float claimants, stated 
that less than 8.7 per cent of the land was mineral, 
leaving the proper inference that over 91 per cent 
of the land was otherwise. It would be very hard to 
find 100,000 acres of land anywhere which do not con¬ 
tain some mineral and, therefore, the rule of the Land 
Department in that respect is absolutely sound. 

The land in his case could not have been known to 
be mineral or non-vacant as neither Judge John S. 
Watts nor the Surveyor General, the Register, Re¬ 
ceiver or the Commissioner of the Land Office had 
any knowledge or information that the land was 
mineral or non-vacant, nor was there any evidence 
thereof in any one of the four governmental offices 
in question. 

The acceptance oy the Land De¬ 
partment on April 9, 1864, of the Sur¬ 
veyor General’s certificate of ap¬ 
proval of the location constituted an 
absolute official sanction to the loca¬ 
tion and passed the title thereto. 

.Under the Act of July 4, 1836 (5 Stat. L., 107), 
reorganizing the General Land Office, the Commis¬ 
sioner has general control and supervisory power over 
the public lands and the ultimate power to dispose 
thereof (Bishop of Nesqually v. Gibbon, 158 U. S., 
167; Shaw case, supra, p. 334). 

The adjudication of a question of fact by one Com¬ 
missioner, not appealed from to the Secretary of the 
Interior, constitutes an absolute adjudication and can¬ 
not be reviewed by any subsequent Commissioner. 

U. S. v. Schurz, 102 U. S., 378, 402. 

U. S. v. Stone, 2 Wall., 535. 
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Moore v. Robbins, 96 U. S., 530. 

Wright v. Roseberry, 121 U. S., 488. 

Heath v. Wallace, 138 U. S., 585. 

Noble v. Union River Co., 147 U. S., 165, 176. 

Barden v. N. P. R. R. Co., 154 U. S., 288, 330. 

Burfennig v. Chicago Ry. 163 U. S., 323. 

Steele v. Smelting Co., 106 U. S., 447, 450, 455. 

N. P. R. R. Co. v. Sanders, 166 U. S., 620, 635. 

Lee v. Johnson, 116 U. S., 48, 51. 

We contend that the propriety of the location in this 
case was finally adjudicated and title passed by the 
Commissioner's letter and order of April 9th, 1864 
(Printed Record, pp. 299, 300). 

In his certificate to the location notice, (Printed rec¬ 
ord, pp. 157 and 158), the Surveyor General of New 
Mexico used the words “said location is hereby ap¬ 
proved. 

The word “approve” is defined as follows: 

In the Century Dictionary, Vol. 1, page 279: “To 
sanction officially; to ratify authoritatively; to pro¬ 
nounce good; to think or judge well of; to admit the 
propriety or excellence of.” 

And in Webster’s International Dictionary, 1870, 
page 740: “To sanction officially; to ratify; to con¬ 
firm; to regard as good; to commend.” 

And in the Standard Dictionary, 1895, Vol. U page 
103: “To pronounce good , proper or legal; give sanc¬ 
tion to, as by official act; ratify; confirm.” 

And in Webster’s Dictionary, 1849, page 63: “To 
admit the propriety of.” 

Besides, the word “approved” is the one word com¬ 
monly used to indicate complete, unqualified and un¬ 
conditional sanction. A bill becomes a law, after pass¬ 
age by Congress, when it is “approved” by the Presi¬ 
dent. 

The tvords “said location is hereby approved” meant 
and constituted an official sanction, an authoritative 
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ratification, an admission of the absolute propriety, 
and a declaration of the legality, of the selection. They 
were like a general verdict. In the Shaw case, the 
trouble arose largely because there was only a series 
of more or less isolated informal “special verdicts.” 
In that case, no one ever “approved the location” in 
express terms; everything was in guarded language 
and in special statements of belief. 

The Statute contemplated quick and decisive action, 
for as page 331 in the Shaw case: “The thought was 
that these claims should not only be finally but speedily 
disposed of. It was not contemplated that the title 
should remain unsettled, a mere float for an indefinite 
time in the future.” 

In this case, the certificate of selection ( Printed Rec¬ 
ord, p. 6) was handed to the Surveyor General four 
days before the final day allowed by the Statute. It 
came from a highly reputable source. The Surveyor 
General of New Mexico had no evidence of any kind 
against the validity of the selection. It was not known 
to him, or believed by him, to be of a mineral nature or 
non-vacant. He first absolutely approved the location 
(Printed Record, pp. 7 & 8) and thereafter on April 
2nd, 1864 (Printed Record, p. 161), certified that 
there was no evidence in his office (the most likely place 
to find such evidence and he the most likely officer to 
have it, or to know of any belief of the mineral char¬ 
acter of the lands) that the land selected was occupied 
or contained any mineral. He did not say there was 
no evidence of any kind. What evidence he had does 
not appear. What he ascertained at the time of the ap¬ 
proval was sufficient for him and he gave an absolute 
unqualified approval. In the certificate of selection 
was the written assurance of Judge Watts that the 
land was entirely vacant, unclaimed by any one and 
not mineral to his knowledge. That was some evidence 
on which the Surveyor General could act and is suffi- 
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cient to support his approval of the facts stated in the 
notice. 

The papers before the Commissioner of April 9th, 
1864, were deemed sufficient by him to accept the Sur¬ 
veyor General’s approval of the location, and on them 
he acted, and, as we claim, finally adjudicated the 
propriety of the selection, and thereby passed the title 
out of the Government. 

And Surveyor General Clark so understood the let¬ 
ter and order of April 9, 1864, as will appear from 
his letter to the Commissioner in September 14, 1865, 
with reference to another Baca Float (Printed Record, 
p. 288), and the Commissioner’s idea as to the finality 
of an unconditional order for survey is also indicated 
(Printed Record, p. 289). 

It is interesting to note the emphatic language of im¬ 
plied approval in the Commissioner’s letter and order 
of April 9, 1864 (Printed Record, pp. 299, 300), in the 
case at bar: He speaks of an approval “to perfect title,” 
directs an unconditional survey, etc., so that “muni¬ 
ments of title” be at hand, instructs that corners be 
“perpetuated” and that the plat be “placed on file for 
future reference ” (not action) and he does not ask for 
any report on the character of the land. The “delay 
sought to be avoided zoas the delay which would ensue 
in those troublous times if the provisions of the Act of 
June 2, 1862 (12 Stat. L. f 410), to which he refers 
should be strictly followed, namely that the contract 
for a private survey and the deposit therefor should 
be arranged to the satisfaction of the Commissioner 
before any work thereunder should be attempted. But 
the Commissioner erred in holding that so much of the 
act as required survey at the expense of the claimants 
applied to the case at bar, as we claim not from a for¬ 
eign state or government , but under a law of our own 
Congress. 

One reason why the Commissioner on April 9, 1864 
did not accept the intimation contained in the Sur- 
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veyor General s letter of April 2,1864 (Printed Record, 
p. 161) in this case and require a personal examination 
of the land can be found in the course which he pursued 
in the Shaw case only a few months before. On Jan¬ 
uary 16, 1864, the same Commissioner had written in 
that case to the Surveyor General of Colorado, to the 
effect that the proof must be upon the Surveyor’s act¬ 
ual knowledge of the facts; but on February 12, 1864, 
the same Commissioner had reconsidered his determi¬ 
nation and impliedly approved the location on the certi¬ 
ficates theretofore furnished him. It is very unlikely 
that he would, a little more than a month thereafter 
take a radically inconsistent position by requiring in 
this case a personal examination (highly dangerous at 
that time because of the Apaches), especially as there 
was not on our record the suspicion of fraud which 
was in the Shaw case from ex-Governor Gilpin’s state¬ 
ment. As stated by Judge Brewer in the Shaw case (p. 
32) : “There were then but few persons living in New 
Mexico. It contained large areas of arid lands. Its sur¬ 
face was broken by a few mountain chains and crossed 
by a few streams.” In short, the land selected seemed 
the most unlikely place on earth for minerals, and as 
Judge Brewer further said (p. 334): “Congress did 
not consider that there was any great probability of the 
discovery of mineral wealth in New Mexico.” 

In this connection it is interesting to note that there 
is a peculiar significance to the statement in the Sur¬ 
veyor General's letter of April 2nd, 1864 (Printed 
Record, p. 161), that there was no evidence in his office 
that the land was mineral or was occupied. Under the 
Act of July 22, 1854 (10 Stat., 308), it was made his 
duty not only to ascertain and report to Congress the 
nature and extent of Mexican land claims, but also 
to report in regard to all pueblos existing in the ter¬ 
ritory, the number and extent of each, the number of 
inhabitants in each pueblo and the nature of their titles. 
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This affirmative lack of evidence in the office of the 
Surveyor General that the land was not in fact vacant 
or non-mineral must have been taken into considera¬ 
tion by the Commissioner as tending to establish the 
propriety of the location. As there was no occupancy 
of the land known to the Surveyor General and no 
claims thereon made to him under the Act of July 22, 
1854, he had the right to assume that the land was in 
fact vacant and unclaimed; and, as stated by the Court 
in the Shaw Case, no one believed that the countless 
arid acres of New Mexico, as the territory was 
bounded in i860, contained any minerals of conse¬ 
quence. 

By reference to the Shaw Case, it will appear how 
informal the implied approval of the location was in 
that case, and how the Commissioner of the Land 
Office and the Surveyor General assiduously attempted 
to leave undecided and open for further consideration 
the provisions of the Act of i860, as to the character 
of the lands selected. 

In this case there was no attempt to leave anything 
undecided, no direction for any report whether the 
lands were vacant and non-mineral, no reference to the 
letter of April 2, 1864 or its contents, and no attempt to 
put any conditions on the approval, in spite of the fact 
that the letter of the Commissioner in the Shaw Case 
authorizing the Surveyor General to approve the sur¬ 
vey, and which the Supreme Court found was sufficient 
to pass title, was written less than two months before 
the same Commissioner’s formal letter and order of 
April 9, 1864 (Printed Record, pp. 299, 300), in the 
case at bar; and the absence of words of attempted 
condition and reservation in this case and the use of 
such words in the similar letter written at least two 
months before in the Baca location in the Shaw case, 
as well as the use of such words in the conditional ap¬ 
proval of the attempted amended location of 1866 


42 


(Printed Record, p. 52) and in the conditional ap¬ 
proval of Baca Float No. 5 on May 23, 1866 (Printed 
Record, p. 289), is most striking. 

In the other Baca Floats, the Court will notice 
(Printed Record, pp. 288 to 290), that an uncondi¬ 
tional order for a survey was always treated as a final 
adjudication by the Department of the character of the 
land. These orders when given unconditionally were 
only given after the Department had accepted some 
approval of the location or some certificates as to the 
character of the land. No evidence or proof was ever 
asked for or received thereafter, and no action ever 
taken by the Department except merely to receive the 
survey and file it. We admit that in one or two cases 
patents were issued, but only after the Department had 
receded from its position that patents were even per¬ 
missible. Nothing is clearer in this case than that an 
unconditional order by the Commissioner for a survey 
was meant to be absolutely final and to effect a di¬ 
vestiture of title from the United States. 

In the case of Louisiana v. Garfield, 211 U. S., 7 °> 
75, 77, cited by the appellants, the Court held that if 
the mere approval of a selection was sufficient under 
the statute then under discussion to pass title, the words 
“approved to the State of Louisiana under the Act of 
Congress of March 2, 1849, as supplemented and en¬ 
larged by the Act of Congress of September 28, 1850,“ 
used by the Secretary in that case, were sufficient to 
pass the title, notwithstanding the Secretary’s reference 
to the Act of 1850, whatever may have been his under¬ 
standing or intention as to the necessity for the is¬ 
suance of a patent. The word “approved” was used 
in that case, and was also used without qualification 
of any kind by the Surveyor General of New Mexico 
in this case, and that “approval” was unconditionally 
accepted by the Commissioner in this case on April 9, 
1864 (Printed Record, pp. 299, 300), as sufficient “to 
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pass title'’ and an unconditional order given for a 
simple survey, not an explorative or geological report. 

The validity of the grant and the 
passing 1 of the title have been recog¬ 
nized by the Land Department since 
April 9, 1864, in various ways: 

First: By the order (Printed Record, p. 52) at¬ 
tempting to allow an amendment of the location. If 
there was no valid location, there certainly would not 
be anything to amend. 

Second : By the Commissioner’s letter of Septem¬ 
ber 20. 1877, constituting Defendants’ Exhibit 19 (set 
out in Answer, pp. 57 and 58 of Printed Record). 

Third: By expressions in Secretary Lamar’s deci¬ 
sion introduced by defendants as Defendants’ Exhibit 
29 (Printed Record, pp. 182 to 186). 

Fourth : By expressions in the Secretary’s decision 
introduced as Defendants’ Exhibit 36 (Printed Rec¬ 
ord, pp. 208 to 220). 

Fifth : By “the statement of confirmed private land 
grants in New Mexico” on page 398 of the report of 
the Commissioner of the General Land Office for the 
year 1869, in which it is stated in a footnote that “the 
heirs of Baca have located said grant in five square 
bodies, namely: Nos. 1 and 2 in New Mexico, Nos. 3 
and 5 in Arizona and No. 4 in Colorado.” This state¬ 
ment is on pages 92 and 93 of the printed Record on 
Appeal in the Shaw case, and is undoubtedly one of the 
recognitions referred to in the opinon of the Court n 
that case. 

Sixth : By the map of “Territory of Arizona, 
compiled from the official records of the General Land 
Office and other sources” and issued in 1903 by the 
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“Department of the Interior, General Land Office, 
\\ illiam A. Richards, Commissioner,” in which the 
1863 location was colored and set out as a “private 
land grant,’* in the same manner as the No. 5 location 
in \ avapai County, which later location was patented 
in 1898, the Land Office receding from its position 
that no patent could be issued, as will appear by 36 L. 
D. 455, at pages 462 and 463. (See also §24 of Bill 
on p. 13 of Printed Record and admission in Answer 
on p. 38 of Printed Record). 

We do not contend that these implied recognitions 
would of themselves have conclusive probative effect, 
but as a part of the whole case of the plaintiffs we think 
they are of great importance. 

The approval of the location in the 
case at Bar was made by the proper 
Surveyor General. 

Great stress is laid in recent decisions of the Land 
Department and in the appellants’ printed answer upon 
the point that the Surveyor General of New Mexico, 
when he approved the location in the case at Bar, had 
no authority to take any action thereon and that there¬ 
fore the matter is still open for action by the Land De¬ 
partment. 

The appellants relied upon the Act of Congress, ap¬ 
proved February 24, 1863 ( I2 Stat. L., 64), entitled 
“An Act to provide a temporary government for the 
territory of Arizona and for other purposes,” although 
the printed answer admits that such temporary govern¬ 
ment was not in fact set up in Arizona until January, 
1864 (Printed Record, pp. 48 and 156). 

It will be noticed that the Act of 1863, above stated, 
provided for a Surveyor General of Arizona and gave 
him only the powers conferred upon the Surveyor 
General of New Mexico “by the Act organizing the 
territorial government of New Mexico.” 



The first Act to establish a territorial government of 
New Mexico was that approved September 9, 1850 (9 
Stat. L., 446), which made no direct provision for a 
Surveyor General, unless Section 8 thereof which au¬ 
thorized the Government to appoint all officers not pro¬ 
vided for in the Act can be construed to cover a Sur¬ 
veyor General, although Section 8 relates primarily to 
purely local offices, but the provision in question is not 
apparently limited thereto. Section 15 of the Act of 
1850 provided that when the lands in the territory 
should be surveyed under the direction of the Govern- 
ment of the United States a certain part should be 
reserved for school purposes, thus contemplating 
future legislation by Congress. 

The “Act” referred to in the Act of 1863 so far as 
the Surveyor General was concerned is undoubtedly 
the Act of July 22, 1854 (10 Stat. L., 308), entitled 
“An Act to establish the office of Surveyor General of 
New Mexico, Kansas and Nebraska, to grant donations 
to actual settlers therein and for other purposes.” It is 
an elementary rule of statutory construction that a 
word in the singular number may be construed to read 
in the plural number when necessary to save a legis¬ 
lative enactment, and therefore the Act of 1863 must 
be held to refer to the Act of 1850 as to the other 
officers, and so far as the office of Surveyor General is 
concerned, to the Act of 1854, as that was the Act 
which completed the territorial government of New 
Mexico by establishing the office of Surveyor General. 

The Act of 1854 gave the Surveyor General of New 
Mexico the same power, authority and duties as the 
Surveyor General of Oregon. 

The Act of June 21, i860, under which the Baca 
heirs were given the right of selection, had nothing to 
do with “organizing the territorial government of 
New Mexico,” but was a special Act creating in favor 
of special claimants a special right to be exercised in 
a special way. 
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It seems clear to us that the Act of 1863 establishing 
the territorial government of Arizona only intended 
to give to the Surveyor General of Arizona the general 
powers and duties given to the Surveyor General of 
New Mexico by the Act of 1854, and did not intend to 
give him any of the special powers and duties con¬ 
ferred upon him by the Act of i860. The reason for 
this is very clear when we take into consideration that 
John S. Watts was the territorial delegate to Congress 
at the time from the territory of New Mexico, and un¬ 
doubtedly had considerable influence in the wording 
of the Act of 1863. Because of the Civil War then 
existing and the unsettled character of Arizona at that 
time, Congress undoubtedly knew that an actual gov¬ 
ernment could not be set up in Arizona in time for the 
Surveyor General of Arizona to act prior to the final 
date of selection, June 21, 1863, allowed the Baca 
heirs by the Act of i860; and it is also important to 
notice the proviso attached to the Act of 1863 creating 
the territorial government of Arizona: “No salary 
shall be due or paid the officers created by this Act until 
they have entered upon the duties of their respective 
offices within the said territory" of Arizona. There 
is, therefore, a clear legislative intent that the officers 
in the territory of New Mexico should act until the 
officers created by the Act of 1863 actually entered 
upon the performance of their duties in Arizona. 

It is also important to notice the provisons of the Act 
of March 3, 1853 (10 Stat. L. f 247), now Section 2222 
of the Revised Statutes, to the effect that a Surveyor 
General should continue in the discharge of his duties 
after the date of the expiration of his commission and 
until the day when his successor enters upon the duties 
of his office. The commission of a public officer ex¬ 
pires on his death, resignation or removal, or on the 
abolishment of his office; or pro tanto on the with¬ 
drawal from his jurisdiction of part of the territory 
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committed to him. There is therefore independent 
of any other legislative sanction, a positive legislative 
sanction in the Act of 1853 for the Surveyor General 
of New Mexico continuing in the discharge of the 
duties of his office in the territory of Arizona until the 
Surveyor General of Arizona actually entered upon the 
discharge of his duties, and this did not take place until 
January 25, 1864 (Printed Record, pp. 48 and 156). 

At any rate, independent of any legislation on the 
subject, the Surveyor General of New Mexico was in 
June, 1863, the de facto Surveyor General of Arizona. 
Congress never intended that the territory of Arizona 
should be without courts or legislative or executive 
officers in the interval between the approval of the Act 
establishing the territory of Arizona and the date when 
the territorial government was in fact set up in Ari¬ 
zona. There was no such gap in government intended. 
Between February 24, 1863, and the date when the ter¬ 
ritorial government was in fact organized and set up 
in Arizona it is absolutely unthinkable that a state of 
chaos existed in the territory, with laws to be enforced 
and obeved, but with no officers to enforce them and 
no courts to construe them. 

In this connection it is extremely interesting to notice 
that the Act of February 28, 1861, entitled “An Act 
to provide a temporary government for the territory of 
Colorado'’ (12 Stat. L., 172) gave to the Surveyor 
General of Colorado all the “duties, powers obligations 
and responsibilities*' of the Surveyor General of New 
Mexico, thereby clearly giving the Surveyor General 
of Colorado the powers given to the Surveyor General 
of New Mexico by the Act of i860. The reason for 
this is plain. In 1861 when Colorado was carved out 
of New Mexico the Baca heirs had over two years 
more within which to make their selections under the 
Act of i860, while at the time of the approval of the 
Act creating the territory of Arizona they had only a 
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few months left, and Congress well knew from the 
condition of the country at large at the time and the 
unsettled condition of Arizon that it would be many 
months before any territorial government would in 
fact be set up in Arizona. 

The Commissioner of the General Land Office in 
the letter and order of April 9, 1864 (Printed Record, 
pp. 2 99 , 300), expressly adjudicated that the Surveyor 
General of New Mexico was the proper Surveyor Gen¬ 
eral, in fact and in law, to express the aporoval in 
June, 1863, in the case at bar. To hold otherwise 
would be to treat the statement in the letter of the 
Commissioner of the approval by the Surveyor Gen¬ 
eral of New Mexico “under whose jurisdiction the 
application properly came at the date of the approval’’ 
as absolutely meaningless. That expression is an abso¬ 
lute adjudication of the fact that the Surveyor General 
of New Mexico was the de facto Surveyor General of 
Arizona at the time of the approval, but we contend 
that even if the Surveyor General of Arizona had in 
fact arrived and entered upon the duties of his office 
in Arizona before June, 1863, he would have had no 
authority to approve the location in the case at bar, as 
the Act of 1863 did not and did not intend to give him 
the powers conferred by the Act of i860 upon the Sur¬ 
veyor General of New Mexico. 

We think this disposes of the disingenuous tech¬ 
nicality under which the appellants sought for years 
to hold that title to the location in the case at bar is 
still in the Government. 

The actual completion of the sur¬ 
vey was never intended to be a pre¬ 
requisite to the passing* of legal title 
in the case at bar. 

The Commissioner’s general instructions of July 26, 
i860 (Par. 11 of the Bill) contemplated the survey 
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of a location on unsurveyed land only when the “reg¬ 
ular progress of the surveys” should reach the locality. 

This is also clearly demonstrated by the Commission¬ 
er's letter of June 7th, 1862 to the Surveyor General 
of Colorado (p. 318 of the opinion in Shaw case) en¬ 
closing copy of the instructions above referred to, “in 
which it was plainly indicated that, should selections be 
made outside of the public surveys, the survey thereof 
must be postponed until the vicinity is reached by the 
regular progress of the public surveys,” and a contract 
with a private surveyor was sternly rejected, as the ap- 
lication for the location had not been approved (pp. 
317 and 318 of opinion). Finally on February 12, 
1864, the Commissioner in the Shaw case impliedly 
accepted the Surveyor General’s adjudication as to the 
character of the location, and while recognizing that 
the private survey was irregular, allowed the Surveyor 
General to accept the duly authenticated field notes, and 
from them to approve of the survey, and stated that 
the Act of i860, with the approved plat, would con¬ 
stitute the “evidence of title,” not mark the passing of 
title, but only supply “evidence” of the grant and the 
particular land granted. 

The survey might have been necessary in the Shaw 
case to indicate what was intended to be granted, as 
the location notice was very indefinite and was attacked 
as being indefinite in the argument in the Supreme 
Court. 

In our case there was a definite description of a 
specific tract, easily capable of identification, and, 
therefore, a segregation by survey was unnecessary 
(Langdeau v. Hanes, 21 Wall., 251, approved in the 
Shaw case, at p. 341). A survey was desirable just as 
it would be in the case of the grant of a rectangular lot 
of land distant a certain number of feet from the busi¬ 
est corner in Washington, but survey would not be 
necessary to segregate the land or to supply an identi¬ 
fication. 
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There are two methods of segregation, one by 
definite description and the other by definite survey. 
When the grant is simply of quantity, a survey is neces¬ 
sary to furnish definite description. Where the grant, 
as in our case, contains a definite description, starting 
from a natural monument, the survey is not a segrega¬ 
tion of the land, but only a plotting of the description 
in the grant. 

It will be noted from the discussion of patents and 
surveys in the Shaw case, and in Langdeau v. Hanes, 
21 Wall., 521, especially at pages 526, 630 and 531, 
and in Joplin v. Choc here, ig2 U. S., 94, that segrega¬ 
tion by definite description occurs in a patent, or in a 
specific grant, or, as in this case, by the approved loca¬ 
tion of a specific tract with exact courses and dimen¬ 
sions. Segregation is the separation of the land by any 
definite means from the public domain. In this 
case the separation by the approved location 
of a specific tract with exact courses and di¬ 
mensions was the only practical form available, as the 
law did not authorize a patent, and a mere survey 
would be an impractical form of segregation because 
the surrounding country had not been surveyed and 
there was no division thereof into sections and town¬ 
ships by which the land located could be indicated in 
preference to the description in the location. The Com¬ 
missioner in his instructions under the Act of i860 
(Sec. 11 of the Bill) realized the uselessness of a sur¬ 
vey before the public surveys in their regular progress 
reached the neighborhood, and his correspondence with 
the Surveyor General in the Shaw case carried out the 
same thought. There would be some practical benefit 
in insisting on segregation by survey in a Baca loca¬ 
tion within the limits of the public surveys, in order 
to clearly indicate the land according to the official 
divisions of the surrounding country, and the Commis¬ 
sioner so held. But in our case there were no official 
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divisions into sections and townships, and no descrip¬ 
tions with reference thereto could be made or noted on 
any map. The only land monuments were natural 
monuments, and these were used. No survey of the 
location was necessary to determine its acreage. That 
was mathematically ascertained by the Surveyor Gen¬ 
eral when he approved the location. The Act of i860 
authorized a survey “whenever” the claimants required 
it; that was the only statute even permitting such a sur¬ 
vey. 

A grant of a plot 25 x 100 on a certain street in 
Washington without further description would require 
segregation by survey and the accompanying monu¬ 
ments, but the grant of a similar plot beginning a cer¬ 
tain distance from a street corner would not require 
a survey to segregate it, though such a survey would 
undoubtedly be desirable. A true street corner is no 
easier to locate than is the base of a mountain in a 
country like Southern Arizona, which is not generally 
mountainous. 

No monuments that the Surveyor General could put 
up in the case at Bar would be as effective as the two 
monuments used in the location notice, one the high¬ 
est point of Salero Mountain and the other the base of 
that mountain. The location was not of quantity, and 
the certificate of selection did not state quantity, but 
the Surveyor General in his certificate figured out the 
quantity. The location was of a square tract of exact 
dimensions beginning at a definite place from a per¬ 
manent natural monument in a direction measured on 
a line with the highest point of that mountain. The 
two monuments referred to in the selection notice will 
exist as long as the land selected exists. 

The Act of June 2, 1862 (12 Stat. L., 410), in force 
until February 28, 1871, directed that all claims or 
grants derived from a foreign state or government 
should be surveyed at the expense of the claimants, 
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and provided that a Surveyor General or any one act¬ 
ing for him, in making survey of any land claimed or 
granted under any laze of the United States was abso¬ 
lutely prohibited from passing upon the validity of the 
title and that the survey should have no probative ef¬ 
fect on the title, but only furnish an apparent map of 
the lands, and that no such American grant should be 
deemed incomplete for leant of a survey or patent 
when the land granted might be ascertained without 
a survey or patent. 

In other words, survey of lands under claims or 
grants from a foreign state or government was man¬ 
datory, but claims or grants under acts of Congress 
needed no survey when the land might be ascertained 
without a survey, and then the actual execution of the 
survey was purely a ministerial act with no adjudica¬ 
tive effect. 

The grant in the Stoneroad case, 158 U. S., 240, 
was a Mexican grant with a most peculiar description, 
and the Court held that Congress in confirming it on 
the recommendation of the Surveyor General, also 
adopted his recommendation that it be surveyed, and 
further held that survey was necessary for “segrega¬ 
tion and delimitation” of the peculiar description. Our 
grant is from the Congress of the United States, and 
from the nature of the description, as well as from the 
Act of 1862, segregation by survey was unnecessary to 
complete the grant. The Act of 1862 expressly di¬ 
rected the survey of Mexican and Spanish grants at the 
expense of the claimants, and provided that in Con¬ 
gressional grants survey was not necessary to complete 
the title. 

It is clear, therefore, that the survey under the letter 
and order of April 9, 1864 could not have been in¬ 
tended to furnish anything more than a map of the lo¬ 
cation to be used with the official surveys of the sur¬ 
rounding country when they thereafter should be made. 
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The Commissioner of the General Land Office in¬ 
tended and construed the Act of i860 to mean that the 
propriety of the location should be first passed upon 
and adjudicated before the survey should be made, and 
the title passed when the Commissioner in his supervis¬ 
ory powers accepted and ratified the Surveyor Gen¬ 
eral's approval of the location and unconditionally or¬ 
dered the survey which the Act of i860 allowed the 
heirs “whenever" they wished it. 

The Act of i860 allowed the claimants to require a 
survey. The Commissioner on April 9, 1864, ordered 
one to be made. His construction of the Act of June 
2, 1862, that the claimants should pay for one, is clearly 
erroneous. The neglect of the ministerial officers of 
the Government to perform the ministerial act of mak¬ 
ing the survey can neither divest the title nor suspend 
its vesting. Nothing that the survey might have ascer¬ 
tained could affect or be used in connection with the ad¬ 
judication of the propriety of the selection, as that had 
been adjudicated forever, and the act of June 2, 1862, 
removed all possible explorative effect of such a sur¬ 
vey. 

Suppose the identical description contained in the 
location had been embodied in the Act of June 21, 
i860, instead of a right to select a tract by that descrip¬ 
tion? Would any one dare to contend that segrega¬ 
tion by survey ivas necessary? What difference can 
there be when the Act instead of directly granting the 
specific land , gave a special power to select it? 

From all these considerations, and especially from 
the provisions of the Act of June 2, 1862 (which Act 
as to the functions and effect of the survey can be con¬ 
strued as an amendment or supplement to the Act of 
June 21, i860), and from the contemporaneous con¬ 
struction and instructions of the Land Department as 
to the proper time for the survey and its repeated state¬ 
ments that it must follow after the approval of the lo- 
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cation, we are convinced that the execution of the sur¬ 
vey had no part in the passing of title, but that the plat 
thereof constituted a “muniment” or “evidence” of a 
title, which legally passed on the issuance of the letter 
and order of April 9, 1864, just as a patent often marks 
not the passing of title, but only supplies evidence of 
a previous divestiture of title from the Government 
(Ballingher v. Frost, 216 U. S., 240). 

The contemporaneous construction by the Commis¬ 
sioner of the Land Office of the function of the survey 
is of great weight. He understood that title was to 
pass and then at some convenient time in the future in 
the regular progress of the Government’s surveys, the 
survey of the location was to be made. 

In our case, the survey has in fact been made and 
approz f ed by the Surveyor General (pp. 36, 79 and 
179a of Printed Record), and if segregation by survey 
was necessary, such segregation has been made, and 
the matters in the plat until reference to mineral lands 
and so-called reserved claims are as irrelevant as the 
provisions in the Commissioner's letter and the ap¬ 
proval of the survey, etc., in the Shaw case. A survey 
cannot nozv have any greater legal effect than it zvould 
have had if made in 1864. 

The certificates from the Register 
and Receiver required by the Com¬ 
missioner of the General Land Office 
in the instructions which he issued 
under the Act of June 21, 1860, were 
only intended to be advisory, and the 
Commissioner had the right to act in 
accordance with such certificates or 
in opposition thereto, or to act with¬ 
out receiving any certificates at all. 

It seems to us to be elementary that when a public 
officer makes a regulation to secure information for 
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his own action, he has the right to act either upon re¬ 
ceiving the information or without receiving ir, and 
also to act in disregardance of the information re¬ 
ceived as well as in reliance upon it. 

Nowhere in the Act of June 21, i860, is there any¬ 
thing requiring certificates by the Register and Re¬ 
ceiver. The only provision therefor is contained in the 
instructions issued by the Commissioner of the Gen¬ 
eral Land Office on or about June 26, i860, to the 
Surveyor General of New Mexico, as set forth in the 
eleventh section of the Bill (Printed Record, p. 5). 
Similar instructions were given to the Surveyor Gen¬ 
eral of Colorado at a later date, after his appointment 
and qualification, as will appear in the Shaw case. 

In the letter (Printed Record, p. 159), transmitting 
the certificate of selection and approval to the Commis¬ 
sioner of the General Land Office, the Surveyor Gen¬ 
eral of New Mexico said that he deemed it unnecessary 
to secure certificates from the Register and Receiver 
as to the character of the land selected, owing to the 
fact that the location was far beyond any of the public 
surveys and, from the nature of the case, they could 
not officially know anything concerning it. In reply 
(Printed Record, p. 160), the Commissioner of the 
General Land Office asked for such certificates, and 
certificates were in fact made out by the Register and 
Receiver, under date of March 25, 1864 (Printed Rec¬ 
ord, p. 165), to the effect that the land was vacant 
and not mineral, so far as the information in their 
respective offices showed. The only evidence adduced 
by the defendants that the certificates were not received 
prior to April 9, 1864, is the rubber stamp endorsement 
on the letter written by Judge Watts to Mr. Wrightson 
enclosing the certificates, which endorsement showed 
that the letter of enclosure was not received until about 
May 26, 1864. There was no such endorsement, as we 
recall it, upon the certificates themselves. In the days 
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of the Civil War communications from the West to 
Washington naturally had no regular duration of 
transit, and there is nothing from which the court can 
take judicial notice that the certificates were not, in 
fact, before the Commissioner on April 9, 1864, and 
the unsigned rubber stamp endorsement on the sup¬ 
posed letter of enclosure is no evidence of the time of 
first actual receipt of either the letter or the certifi¬ 
cates in the Land Department. 

Irrespective of any speculation as to the time of act¬ 
ual receipt, it must be admitted that the certificates were 
simply those required by the Commissioner for his own 
action, and that he had the right to act without waiting 
for their receipt just as much as he had the right to 
act either in reliance of the statements therein con¬ 
tained or in absolute disregard thereof. 

As the Commissioner had the power to make regu¬ 
lations, he had the right to dispense with them for any 
reason which might be satisfactory to him (Lytle v. 
Arkansas . 9 How., 330). 

The Act of i860 did not constitute the Register and 
Receiver a tribunal of any kind to decide any matter 
of fact, nor had the Commissioner power to delegate to 
them any of the authority which he possessed to make 
such decision. There is no similarity between the 
duties of the Register and Receiver in this case to sup¬ 
ply certain information, and the pozvers of the officers 
designated under the Oregon Donation and the Swamp 
Land Acts. 

Assuming that the certificates were not in fact re¬ 
ceived until after April 9, 1864, there is a very apparent 
reason why the Commissioner did not wait for their 
receipt. The letter of the Surveyor General to the Com¬ 
missioner, written in Washington on April 2, 1864, 
stated that there was no record of or concerning the 
lands in question in the offices of the Register and Re¬ 
ceiver of New Mexico. These offices were located in 
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the small town of Santa Fe, where the Surveyor Gen¬ 
eral had his own office, and the Commissioner there¬ 
upon evidently decided to waive his own regulation 
asking for information from the Register and Receiver. 
Furthermore, as the Surveyor General was then in 
Washington and the Commissioner was his immediate 
superior officer, we can readily assume that they con¬ 
ferred about the location in question in the interval 
between the date of the letter, and April 9, 1864, when 
the Commissioner ratified the approval of location. 

The only essential fact is that the Commissioner on 
April 9, 1864, had what he believed to be sufficient 
information on which to act, and that he did act, finally 
and decisively. 

There was no valid reservation 
from selection by the Baca heirs of 
the land comprised within the three 
Mexican land claims. 

In support of their contention to the contrary, aj> 
pellants rely on the Act of July 22, 1854 (10 Stat., 
308). 

Neither of the two treaties with Mexico operated 
in any way to protect or reserve lands within an in¬ 
valid Mexican grant. Whatever reservation there was 
must be looked for in the statutes of the United States, 
Lockhart v. Johnson, 181 U. S., 521, 523. 

An act of Congress may repeal a prior treaty. Ex 
parte Webb, 225 U. S., 663, 683. 

Furthermore Congress had power to prescribe the 
mode of ascertaining the validity of title under Span¬ 
ish and Mexican grants and to provide for the for¬ 
feiture of such grants unless the regulations for the 
ascertainment of the validity of the title were complied 
with; or Congress could simply have directed the pos¬ 
session and appropriation of the land. Congress could 
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act with process of law, or without any process at all, 
especially as the Fourteenth Amendment had not then 
been passed. 

Tameling Case, 93 U. S., 661. 

Botiller v. Dominguez, 130 U. S., 247. 

Ainsa v. United States, 161 U. S., 222. 

Barker v. Han ey, 181 U. S., 490. 

United States v. Repentigny, 72 U. S., 217, 268. 

The alleged statutory reservation relied upon by the 
defendants is found in the Act of July 22, 1854 (10 
Stat., 308), providing among other things that the 
Surveyer General of New Mexico should ascertain 
under such instructions as might be given by the Secre¬ 
tary of the Interior, the nature, extent, and validity of 
all Spanish and Mexican land claims within New 
Mexico. Such regulations were in fact made and are 
set forth in the fourth and fifth sections of the Bill, and 
required all claimants to appear and present evidence 
of their title. These instructions, thereupon, became 
a part of the Statute. 

Wilcox v. Jackson, 13 Peters, 498. 

Wolsey v. Chapman, 101 U. S., 769. 

Stoneroad v. Stoneroad, 158 U. S., 240, 249. 

Bishop v. Gibbon, 158 U. S., 167. 

Knight v. Land Assoc., 142 U. S., 177. 

U. S. v. Moore, 95 U. S., 763. 

There are a number of cases which hold that as soon 
as a claim was in fact presented the land comprised 
therein was reserved from general sale or disposition 
by Congress, but no case can be found holding or even 
intimating that there was any such reservation before 
the presentation of a claim to the Surveyor General. 
There is a strong intimation in the case of Astiazaran 
v. Santa Rita Co., 148 U. S., 80, that there was no 
reservation until the matter became sub judice by its 
presentment to the Surveyor General. Nothing is sub 
judice until it is in fact formally presented for adju¬ 
dication. 
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It is admitted on page 43 of the printed answer that 
no claim to any of the three alleged Mexican grants 
was presented until some time after April 9, 1864, and 
there is no evidence that at the time of filing the se¬ 
lection notice in this case or at the time of the approval 
of the location, the holders of any of the three Mexican 
claims thought or believed they had any valid right 
thereto; in fact all the cerificates and adjudications 

in our case in the years 1863 and 1864 were that the 
land was vacant, public land, unclaimed by any one. 

As Congress had the right to make the reservation, 
it also had the right to repeal it, either in whole or in 
part; and we contend that there was a repeal pro tanto 
of the act of 1854, when the Baca heirs were allowed 
to select lands anywhere in New Mexico that were 
vacant and not mineral, in consideration of the re¬ 
linquishment of their claims to other lands. We 
know that repeals by implication are not favored, but 
as Mr. Justice Brewer said in the Shaw case in an¬ 
other connection “it would be an insult to the good 
faith of Congress” to hold that lands selected by the 
Baca heirs and duly approved should be denied them 
when neither they nor the government officials knew 
that parts of the land were or might be claimed under 
Mexican grants, and nearly ten years had elapsed dur¬ 
ing which the claimants had failed to present their 
claims. Two of the three Mexican claims have been 
formally adjudged invalid and from the thought ex¬ 
pressed in the Lockhart case at pages 524 and 525, 
even if there was a reservation, parties had the right 
to select and take chances that the Mexican claims 
were invalid; and the proper officers of the Gov¬ 
ernment passed in our case to the Baca heirs the legal 
title of the Government to land which was then actu¬ 
ally public land. Surely no court would hold that 
when the Government for value received passed legal 
title to land, it can set up to defeat its own grant, 
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that there was an implied statutory reservation of the 
lands at the time of passing title, when it thereafter 
adjudicated the Mexican claims to be invalid and such 
claims had not been made known as required by law, 
although ten years had passed on April 9, 1864, since 
the Mexican claimants had been required to present 
their claims. 

These considerations also apply to the DeSenoita 
grant which has been adjudged to be valid in part. 
The claim therefor was not presented until 1870. If 
there was anything in the treaties protecting it, such 
protection was lost by the gross delay in presenting 
a claim therefor and from the further fact that Con¬ 
gress did not restrict the Baca heirs against select¬ 
ing unknown Mexican grants. It is well settled that 
an Act of Congress may repeal a prior treaty as well 
as it may repeal a prior act (ex parte Webb, 225 
U. S., 663, 683). 

In any event this Court can do nothing more than 
to allow the appellees to litigate their contentions with 
the holders of the DeSenoita grant as the decision 
herein will not affect the rights of latter in any way, 
and, as the Government has passed title, the defend¬ 
ants have no interest in such contentions. 

This Court is not required to, nor may it, decide 
who has the better title to the DeSenoita grant. Title 
thereto is certainly out of the Government, and the 
defendant may be restrained from interfering there¬ 
with, and they may be required to file the survey as 
the survey adjudicates nothing. 

The appellees, John Watts and 
Janies W. Vroom, cannot be held re¬ 
sponsible for, or affected by, any of 
the acts of the holders of the sup¬ 
posed rig*ht to make the attempted 
amended location of 1866, nor have 
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they ever submitted themselves to 
the jurisdiction of appellants. 

It is set forth in the appellants’ printed answer 
(Printed Record, p. 171), that between 1866 and 
1899, all of the proceedings in the Land Department 
and the various applications made thereto, were with 
reference to the attempted amended location of 1866, 
which all parties now admit to be invalid; and it needs 
no argument to demonstrate the self-evident proposi¬ 
tion that the acts of persons claiming under such in¬ 
valid order of the Commissioner can in no wise be 
charged or imputed to the persons owning the legal 
title to the valid original location of 1863. 

Nor can it fairly be asserted that these two ap- 
pelles, in merely asking for a survey under the letter 
and order of April 9, 1864, and expressly denying the 
jurisdiction of the appellants to make any adjudication, 
submitted themselves to the jurisdiction of the latter 
(Printed Record, pp. 228, 230, 231 and 249). 

Tbe appellees, John Watts and 
James W. Vroom, have proved suffi¬ 
cient title to maintain this suit. 

The recitals of heirship, and official certificates 
thereto in the acknowledgments, in the various deeds 
in evidence herein, executed by the Baca heirs to John 
S. Watts (who made the selection as their attorney 
and knew who they were), are presumptive evidence 
of such heirship, as the deeds in question were made 
and recorded nearly fifty years ago; and such deeds 
are also to be deemed genuine and entitled to the re¬ 
spect accorded by law to ancient deeds, especially as 
there has been no inconsistent possession by any Baca 
heir. 


e 2 

Applegate v. Lexington, 117 U. S., 255, 262. 

Fulkerson v. Holmes, 117 U. S., 389, 398. 

Derry v. Cray, 5 Wall., 795, 805. 

Scharf v. Keener, 64 Pa., 376. 

Little v. Pallister, 4 Me., 209. 

Wilson v. Braden, 56 W. Va., 372; 49 S. E., 
409. 

Jackson v. Gunton, 26 Pa. Supr. Ct., 203, 210. 

Butterfield vs. Miller, 195 Fed., 200, 207, ct seq. 

Russell v. Schuyler, 22 Wend. (N. Y.,), 277, 
281. 

2 Am. & Eng. Ency. Law (2nd Ed.), 330, 331. 

Laws of Arizona, 1901, Title 12, §§758 to 760. 

McMahon v. McDonald, 113 S. W., 322. 

Hodge v. Palm, 117 Fed., 316. 

Ford v. Ford, 27 App. Div., 401. 

In the Shaw case, the same deeds were introduced 
in evidence by the plaintiffs, who claimed there¬ 
under in an ejectment action; and, if deemed suf¬ 
ficient therein to warrant judgment in favor of the 
plaintiff in ejectment, they ought to be sufficient in this 
case. 

If only one of the grantors in the Baca deeds was 
in fact an heir, entitled to an undiznded share, how¬ 
ever small, in the selection , the plaintiffs, John 
Watts and James W. J T room, would have the right 
to maintain this action , as it is an action that any 
tenant in common of the legal title may maintain, 
because tenants in common are seised of the whole 
and not of any special part thereof. 

The defendants, on page 27 of their printed an¬ 
swer, admit that J. H. Watts was, as he asserted in 
his letter to the Commissioner of August 15, 1877 
(set forth on page 26 of the printed answer) : 

“* * * a successor by inheritance to a share 

in such rights in such float as the said John S. 

Watts possessed at the time of his decease.” 

The plaintiffs, John Watts and James W. Vroom, 
claim through deeds made by said J. H. Watts and 
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others, as the heirs and successors by inheritance to 
the rights of John S. Watts, and have introduced 
proper deeds in evidence duly executed by said J. H. 
Watts and others (Printed Record, p. 336). As there 
is a proper chain of title from the Baca heirs to John 
S. Watts and to the plaintiffs John Watts and James 
W. Vroom from said J. H. Watts “successor by in¬ 
heritance to a share in such rights" in the original 
location of 1863, as John S. Watts had at the time of 
his decease, said two plaintiffs as tenants in common 
of at least an undivided interest in the whole legal title 
have the undoubted right to maintain this action. 

The plaintiffs, John Watts and James W. Vroom, 
did not deem it necessary (though they readily could 
have done so) to introduce any further evidence of 
their title, in view of the admissions in the answer 
as to the interest of J. H. Watts, an admission which, 
furthermore, can be construed to hold that John S. 
Watts did have some estate in the location of 1863 
at the time of his decease. 

The plaintiffs, C. C. Watts and D. C. T. Davis, 
Jr., claim through an instrument which is either a 
conveyance or power of attorney (Printed Record, p. 
332), made to them “as trustees" by Mr. Syme, and by 
the heirs of Alex. F. Matthews who was at the time 
of his death one of two joint trustees under a mort¬ 
gage or deed of trust made by Arizona Copper Estate 
(of land in a civil law territory), to Alexander F. 
Matthews and said S. A. M. Syme, who were in fact 
trustees, as will appear by the language of the mort¬ 
gage or deed of trust; and S. A. M. Syme, the other 
joint tenant trustee, is still living, as will appear by 
the evidence taken before the master herein. Arizona 
Copper Estate had only the southerly half of the at¬ 
tempted amended location of 1866, under a chain of 
deeds, beginning with an assignment by John S. Watts 
to Christopher Hawley in 1870, which purported to 



assign by quit claim deed the interest of the grantor, 
John S. Watts, in the equitable power to locate that 
Baca Float which was the attempted amended loca¬ 
tion of 1866. The Commissioner's order impliedly as¬ 
suming to recogninze the right to make the amended 
location was an illegal exercise of discretion, and the 
order was never attempted to be carried out, as it im¬ 
posed as a condition to the exercise of the discretion 
that the survey should in fact embrace vacant lands, 
not mineral. 

We do not deem it proper to state at this time 
our views as to the right of any person or corpora¬ 
tion, claiming under an assignment of the supposed 
right of John S. Watts to make an amended location, 
to share in any of the lands comprised within the 
original location. 

As the legal title has passed from 
the Government the plaintiffs have 
the right to equitable relief against 
the unwarranted acts of the defend¬ 
ants. 

We believe we have demonstrated in this brief 
that the legal title has passed out of the Government. 

We ask that the defendants be restrained not only 
in our behalf but in the interest of the public wel¬ 
fare from doing or permitting acts which, if further 
permitted, would throw a cloud on our title, subject 
us to an endless amount of litigation and doom 
many innocent people to bitter disappointment. 

We think it well settled that since legal title has 
passed from the Government, the Secretary of the 
Interior and the Commissioner of the General Land 
Office may be restrained from doing, permitting or 
suffering acts in disregard of our title and from 
creating a cloud upon it. 

Noble v. Union River Logging R. R., 147 
U. S., 165. 
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Ballinger v. Frost, 216 U. S., 240. 

Garfield v. Goldsby, 211 U. S., 249. 

Parsons v. Marye, 23 Fed., 113. 

Allen v. B. & O. R. R. Co., 114 U. S., 311. 

Cunningham v. Macon R. R. Co., 109 U. S., 
446. 

U. S. v. Lee, 106 U. S., 196. 

Board of Liquidation v. McComb, 92 U. S., 

531 - 

Davis v. Gray, 16 Wall, 203. 

Phila. Co. v. Stimson, 223 U. S., 605, 620. 

Ballinger v. Frost, 216 U. S., 240 was brought in 
the Supreme Court of the District of Columbia for a 
mandamus directing the Secretary to issue a patent to 
a Choctaw Indian for land duly selected by him. An 
allotment was duly made to plaintiff in 1903. In 1905, 
the Secretary was advised that the land in question had 
been urban property prior to its selection, and as this 
was found to be true on investigation, the Secretary 
undertook to cancel the allotment. In the argument 
in the United States Supreme Court in behalf of the 
Secretary, it was contended (p. 242), that the legal 
title icwl? in the Government and that all the acts in 
question were under the sole jurisdiction of the De¬ 
partment. 

The lower Court held that mandamus would issue. 
Its decision was affirmed by the Court of Appeals of 
the District and also by the United States Supreme 
Court. 

The latter Court held that “whenever in pursuance 
of the legislation of Congress, rights have become 
vested it becomes the duty of the Courts to see that 
those rights are not disturbed by any action of an 
executive officer, even the Secretary of the Interior, 
the head of a department. However laudable may 
be the motives of the Secretary, he, as all others, is 
bound by the provisions of Congressional legislation.” 
And the Court further held that the execution and 




66 


deliver}- of a patent after the right thereto accrued was 
a purely ministerial act, the performance of which 
could be compelled by mandamus, and that the right 
to a patent is equivalent so far as the Government is 
concerned to a patent actually issued. 

In Garfield v. Goldsby, 2 11 U. S., 249, the United 
States claimed the legal title (p. 251). The Court 
cited with approval cases holding that an executive 
officer may be compelled to do a ministerial duty not 
involving discretion, and that this may be done by 
mandamus or by injunction, and the Secretary of the 
Interior was compelled by mandamus to remove from 
a record made by a predecessor a notation which threw 
a cloud upon Goldsby’s title. 

Many other cases might be cited on this point, but 
the Court is undoubtedlv familiar with them, and as 
a Court of Equity always seeks to do complete justice, 
it will require the defendants to perform the purely 
ministerial act of filing the Contzen Survey to serve 
as a muniment of title under the Commissioner’s letter 
and order of April 9, 1864 (see Ballinger v. Frost, 
216 U. S., 240, 250). 

The remedy by mandatory injunction is well known. 

Parsons v. Man e, 23 Fed., 113. 

Weimer v. Louisville Water Co., 130 Fed., 251. 

Ex parte Lennon, 166 U. S., 556. 

See Ballinger v. Frost, 216 U. S., 240. 

Any cases cited by the appellants against the juris¬ 
diction of this Court are based either upon the as¬ 
sumption that the legal title had not passed from the 
Government, or that some undetermined question of 
fact existed, or that the officer had no legal right to 
approve the grant, or the cases are based upon some 
statutory grant radically different from that under 
which we claim. 

The appellees do not seek to restrain the defend¬ 
ants from adjudicating any question; they only seek 
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to enjoin the defendants from attempting to reopen 
and readjudicate matters which were adjudicated in 
1863 and 1864. All questions of fact were finally 
and decisively adjudicated on April 9, 1864, for all 
time to come. 

In the Shaw case, the Government filed two briefs 
in the Supreme Court, by special leave, but its mere 
claim of title did not prevent the Court from deciding 
in favor of a plaintiff out of possession. 

Discussion of Cases Cited by Appel¬ 
lants. 

Oregon v. Hitchcock, 202 U. S., 373. 

In this case the Court held that legal title was in the 
United States and that until legal title passed from 
the Government inquiries as to equitable rights are 
within the cognizance of the Land Department. 

Minnesota v. Hitchcock, 185 U. S., 373. 

In this case the legal title was in the United States 
and the bill sought to divest the title from the Gov¬ 
ernment by enjoining a sale on the part of its offi¬ 
cers. This case came within the original jurisdiction 
of the Supreme Court and it held that though at that 
particular time the officers in question were not citi¬ 
zens of Minnesota, still their successors during the 
pendency of this suit might be citizens of Minnesota 
and from the purpose of the suit it was evident as the 
defendants personally had no interest in the land and 
as legal title was in the United States, the United 
States was the real party in interest, especially as by 
an act of Congress it had impliedly consented to be 
sued in the case under discussion. This explains the 
meaning of the quotation from the opinion that “The 
question whether the United States is a party to a 



controversy is not determined by the merely nominal 
party on the record but by the question of the effect 
of the judgment or decree which can be entered.” 
The Court held that the object of the suit was to de¬ 
cree a divesture of title from the Government, and 
that therefore the United States was the real party de¬ 
fendant. The decision in question was apparently nec¬ 
essary in order to sustain the jurisdiction of the Court, 
as the Court said that both parties were evidently very 
anxious that it should take jurisdiction. If the “effect” 
of the judgment would be to divest title from the 
United States then the Court has no jurisdiction. If 
title has already passed from the United States the 
judgment of the Court would not have the effect of 
divesting title, and a suit against the officers of the 
department to restrain unwarranted acts is not a suit 
against tht United States. 

Louisana z\ Garfield, 211 U. S., 70. 

The bill, as will appear on page 74 of the opinion, 
was brought “to establish the title” of Louisiana to 
certain swamp lands and to enjoin the defendants 
against carrying out an order making a different dispo¬ 
sition of the lands. It will be noted from page 27 of 
the appellants’ brief in our case that the State of 
Louisiana asked the Supreme Court to decree that 
certain lands had been granted to that state by Con¬ 
gress, and that the approval by the Secretary of a 
certain list vested title in the state. It will be seen, 
therefore, that the expression “to establish the title” 
was not a mere conclusion of Justice Holmes as al¬ 
leged by the appellants on page 27 of their brief in our 
case, but was the expressed and avowed object of the 
bill. 

Much of the opinion in the case under discussion 
is devoted to the analysis of certain arguments pre¬ 
sented by the defendants and not assented to by the 
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Court. The Court held that even if a mere approval 
passed title, the approval was based on a mistake of 
law and was void on its face. The only doubt in favor 
of the State was whether the void approval was not 
cured by the Act of March 3, 1891 (26 Stat., 1099), 
providing for the five years’ limitation on suits by 
the United States to vacate patents, as “it may be that 
this act applies to approvals when they are given the 
effect of patents as well as to patents, which alone are 
named,” and the Court held that it might be contended 
that under this act possession by the state was neces¬ 
sary, and the Court properly held that it would not 
decide any question as to the special limitation in the 
absence of the United States as a party defendant, as 
the question of limitation raised questions both of law 
and fact, and the Court was very particular to point out 
the questions of fact that might be raised by the United 
States. 

In our case we do not seek “to establish the title” 
of the plaintiffs or some of them. It is necessary, 
however, for us to prove that legal title has passed 
from the Government, but that is only a preliminary 
proof, just as in an ejectment action it may be neces¬ 
sary for the plaintiff to establish legal title from a per¬ 
son not a party to the case, and if that title is ques¬ 
tioned by the defendant the Court can dispose of the 
case without bringing in plaintiff’s grantor as that 
grantor would not be bound by the judgment in the 
suit. 

Kincan v. Murphy, 169 U. S., 35. 

The bill was for an injunction restraining a public 
survey of property on the shores of a lake, and for 
the establishment of the boundaries of complainants’ 
lands. The lands between the actual shore line and a 
supposed meander line were in dispute, and title to 
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the disputed lands was attempted to be asserted against 
the United States by estoppel, and the Court held that 
title to such lands could not be tried out in the case 
under discussion; and also held that the making of a 
survey produced no irreparable injury. The meander 
line was grossly inaccurate, and the estoppel claimed 
was in the patent bounding lands upon it and thereby 
claimed by the complainants to convey the actual shore 
line. Whether or not such extension of the grant by 
estoppel was proper had never been decided by the land 
department, and the Court could not say that title was 
out of the Government. 

Grand Rapids Timber Company case, 37 App. D. C., 

436 . 

In this case the Land Department had the un¬ 
doubted right to exercise judgment and discretion as 
to whether or not a letter and telegram constitute a 
protest within the meaning of the law, as the form of 
the protest was a matter of administrative detail solely 
within the province of the Department, and the ques¬ 
tion involved was one of proper administration of the 
law rather than the right of the Department to con¬ 
strue as a matter of law a final action taken by it nearly 
fifty years ago. 

U. S., ex rel. Ness v. Fisher , 223 U. S., 683. 

In this action it was sought by mandamus to re¬ 
view a determination by the Secretary that a certain 
statement in an application under a certain statute 
must be made on personal knowledge and not on in¬ 
formation and belief, and the Court held that as the 
Secretary’s construction of the law was a possible one 
and as it involved his judgment and discretion in a 
matter of administrative detail, it could not be dis¬ 
turbed by the Courts, especially as the Courts had de- 
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cided the exact question in various ways. The Depart¬ 
ment has the undoubted right to prescribe the form of 
papers to be filed with it and this question of form is 
a matter of administrative detail in which the judg¬ 
ment and discretion of the Department is involved. 

United States, ex rel. McKenzie v. Fisher, 39 App. D. 
C, 7. 

McKenzie v. Fisher, 41 Wash. L R., 197. 

In this case the Secretary decided that the land in 
question was not Government land but belonged to the 
state of Michigan, and, naturally, a Court could not 
make him decide that the land in fact was Government 
land so as to allow an entry upon it. There is consid¬ 
erable difference between a Secretary deciding that 
the Government has no title at all and the land not 
a part of the public domain, and a decision by a Secre¬ 
tary construing the action of the Land Department 
taken nearly fifty years ago which we claim divested 
title from the United States 

Cases cited on page 46 of the appellants’ brief. 

All these cases apparently involve the judgment 
and discretion of the Department as to whether or not 
a certain instrument constituted a protest. Our dis¬ 
cussion of the Grand Rapids Furniture Company case 
is applicable to these cases also. The Department has 
power to decide questions of fact and questions of ad¬ 
ministrative detail, but it has not the power to re¬ 
open and divest a title which passed from the Gov¬ 
ernment by the Act of the Department in 1864. 

Cameron v. U. S., 148 U. S., 301. 

On pages 67 to 69 of their brief appellants quote 
at length from the opinion of the Court in the above 
case. It will be noted on page 307 of the opinion that 
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the petition to the Surveyor General of Arizona by 
the Mexican Grant claimants was filed in 1880. The 
Court held that until the rights claimed under that 
petition were finally adjudicated the lands referred to 
therein were reserved from disposition or sale by Con¬ 
gress. 

In the above case the plaintiff-in-error, claiming 
under the Mexican Grant, had fenced the land in 
question, and it was sought to compel the removal of 
the fences on the ground that the land in question was 
public land of the United States, but the Court held 
that when the claim of title under the Mexican Grant 
was presented the lands ceased to be public lands ot 
the United States until the claim had been disposed 
of. At the bottom of page 310 of the opinion, the 
Court states that there was an express finding that 
the report of the Surveyor General on the grant had 
never been finally acted upon by Congress, “and that 
the claim and report are still pending before Congress; 
in other words, that the claim is sub judice.” 

No case can be found holding that lands covered by 
an alleged Mexican or Spanish grant were reserved 
from a sale or disposition by Congress before any 
claim had been filed with the Surveyor General, in 
pursuance to the instructions of the Secretary of the 
Interior issued under the Act of 1854. 

Counsel for the appellants, in the second indented 
paragraph on page 67 of their brief, quoting from the 
above case, apparently mean to infer that “such 
claims” refer to undisclosed claims under Mexican or 
Spanish grants. The second indented paragraph is 
taken from page 310 of the Court’s opinion, and re¬ 
ferred to lands which were sub judice, by reason of a 
claim filed therefor, in accordance with the Secretary’s 
instructions under the Act of 1854, as will be noted by 
the sentence preceding the quotation on page 310, and^z^" 
to lands on which there were only undisclosed claims. 


The first indented paragraph of the quotation is on 
page 308 of the opinion, and counsel should have 
clearly shown that the two paragraphs were not con¬ 
secutive quotations. 

Irrigation Land Improvement Co. v. Hitchcock, 28 
App. D. C., 587. 

This w r as an equity action to restrain the commission 
of continued acts of destructive trespass upon land in 
Arizona. Naturally the Court held that the action 
was local and not transitory, and that the Court of the 
District had no jurisdiction. We allege no common 
law trespass upon land by the appellants, but we do al¬ 
lege that the appellants, who are officers performing 
their functions in the District, are doing and permit¬ 
ting acts which result to our irreparable injury. 

Columbia National Sand Dredging Co. v. Morton, 28 
App. D. C., 288. 

This was an equity action by a private individual 
to restrain a Maryland corporation from committing 
trespass on land located in Maryland, and this Court 
adhered to the old common law doctrine that an action 
of trespass upon land is a local action and 
can only be brought within the state in which the 
land lies. In our case we seek to restrain the appel¬ 
lants from doing acts within the District of Columbia 
(where they have their offices and perform their offi¬ 
cial duties), and elsewhere, which would seriously in¬ 
terfere with our title. 

Wilson v. Snow, 35 App. D. C., 562; affirmed in 28 
U. S., 228. 

This case was cited by the appellants on pages 76 
and 77 of their brief, on the question of ancient deeds. 
There is no affirmative evidence in the record in our 
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case as to who has had possession of the grant up to 
the present time. The appellants denied that vve were 
in possession, but introduced no evidence to support 
the denial. The Court in the above case stated that 
ancient deeds were admissible without further proof 
when the possession was consistent with their terms. 
There is nothing in this record to show that there has 
been any possession of the lands by any alleged Baca 
heir inconsistent with the deeds from the Baca heirs 
to John S. Watts. In our case we have the peculiar 
fact that John S. Watts, the grantee in the deeds from 
the Baca heirs, was the man whom the Department had 
recognized as the attorney for them in making selec¬ 
tions and locations under the act of i860, and if he 
was sufficiently acquainted with them for that purpose 
he certainly could not be presumed to accept and pay 
for a deed from persons calling themselves heirs of 
Baca who were not in fact such heirs. 

The deeds offered in evidence by the appellees from 
the Baca heirs to John S. Watts, as set forth on pages 
317 and 335 of the Printed Record, affected at least 
four of the Baca Floats, including Baca Float No. 4, 
which was the subject of consideration in Shaw vs. 
Kellogg, and were used in evidence in that case, and 
have been recorded in various offices of record from 
1864 to the present date. 

Counsel for the appellants are in error stating at 
the top of page 78 of their brief that the appellees, 
John Watts and James W. Vroom, and their prede¬ 
cessors in interest, have at any time claimed anything 
except the original location of 1863. 

Discussion of Various Other Points in 
Appellants' Brief. 

On page 51, counsel for the appellants speculates 
on what the department might have decided with ref- 
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erence to the Bosque Redondo selection which the Com¬ 
missioner decided in 1862 had not ripened into a loca¬ 
tion and on which decision and assurance the selection 
of 1863 was made; and the Department has never even 
atempted to decide that the Bosque Redondo selection 
had ripened into a location, and we do not contend 
that the mere approval by the Surveyor General was 
sufficient in itself to divest title, as action thereon by 
the Commissioner was necessary. 

On pages 53 and 54, a point is sought to be made 
that the character of the land in the Shaw case was 
determined by the Surveyor General in 1864 instead of 
1863. All the certificates in that case u*ere made in 
1863. All that the Surveyor General did in 1864 was 
to endorse on the plat of the survey that it was made 
in accordance with the field notes which had been 
examined and approved subject to the conditions and 
provisions of the Act of June 21, i860. That cer¬ 
tificate did not attempt to decide anything, in fact 
attempted to decline to decide. The decision was made 
in 1863. The Land Department in the quotation in 
question referred to the determination by the Surveyor 
General in 1863 an d its acceptance thereof in 1864, and 
possibly confused the dates, just as it confused dates, 
facts and people in various decisions in our case. The 
determination referred to was that of the Surveyor 
General which was made in 1863. 

On pages 55 and 58 of appellants’ brief great capi¬ 
tal is sought to be made from the expression in the 
letter of April 2, 1864 (printed record, p. 161), that 
positive evidence of the character of the land could 
only be determined by actual examination and sur¬ 
vey. There is nothing in the letter and order of April 
9, 1864, (printed record, pp. 299, 300), to show 
that any attention was paid to that suggestion as to 
the method of getting positive evidence, as that sug¬ 
gestion is not recited therein. The Commissioner or- 
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dered a survey and not an examination and survey, 
and recited the approval of the Surveyor General “to 
perfect title,” and did not ask for any report as to the 
character of the land. The best explanation is that the 
Commissioner deemed the evidence on which the 
Surveyor General had acted in June, 1863 (printed 
record, pp. 6 to 8), to be “sufficient to pass title,” and 
that positive personal knowledge by a Surveyor Gen¬ 
eral from “an actual examination and survey” to be 
wholly unnecessary. Besides, there would be no limit 
to the amount of prospecting necessary to ascertain 
positively that the land was not mineral land. 

The speculations on pages 55 to 58 as to the time 
of first actual receipt of the certificates of March 25, 
1864, are interesting but immaterial. We have dis¬ 
cussed this point quite fully elsewhere. The letter 
from the Post Office Department referred to on page 
35 is not in evidence in this case, though it is a part 
of the Printed Record. The defendants apparently 
prove that from March 25, 1864, until May 26, 1864, 
there was time for the certificates to go from Santa 
Fe to Washington, from Washington to Tucson and 
from Tucson back to Washington. But all this is mere 
speculation. 

On pages 58 and 59, there is a confusion in the 
brief between the two orders for survey. The order 
of May 21, 1866, was a conditional approval of the 
attempted amended location. If the examination on 
the survey did not satisfy the condition, there would 
be no passing of title, even if the attempted amend¬ 
ment of the location was within the power of the De¬ 
partment to allow. 

We have elsewhere fully discussed the phrase'“in 
order to avoid delay,” which is fully explained by the 
provisions of the Act of June 2, 1862. 

On page 61, and in a few instances thereafter the 
suggestion is half humorously made that the approval 


of the location of 1863 was waived when application 
was made for an amendment thereof. The situation is 
similar to a case where a grantee goes to his grantor 
and states that the land conveyed is not the land which 
he wished to get, and the grantor thereupon states that 
he is willing to give other lands as asked for, provid¬ 
ing the other lands are affirmatively shown to be of a 
certain character. The mere request for an exchange 
for other lands does not divest title to the lands there¬ 
tofore conveyed until there has been an actual investi¬ 
ture of title to the lands thereafter sought. A man 
does not lose title to his property by merely asking that 
it be exchanged for other property; and as the de¬ 
partment and all parties admit that the attempted 
amended location was beyond the power of the de¬ 
partment to allow, the title to the location of 1863, was 
not divested and would not be divested even if the ap¬ 
plication had been not only conditionally but actually 
granted, as the consideration for any attempted waiver 
of the rights to the location of 1863 not only entirely 
failed as a matter of fact, but must of necessity fail 
as a matter of law. 

The Bosque Redondo selection was withdrawn with 
the consent of the department before the department 
had acted upon it. Messrs. John Watts and James 
W. Vroom have never in any wav or by any act par¬ 
ticipated in any of the actions of the holders of the 
right to make the attempted amended location, and 
have never in any way estopped themselves from as¬ 
serting title to the 1863 location. The Land Depart¬ 
ment has held that the attempted amended location 
was without legal authority and has remitted the part¬ 
ies to the 1863 location. The appellants are suggest¬ 
ing something which the Department has never claimed 
and has affirmatively decided that it does not claim. 
As stated elsewhere herein, the consequences of any 
possible mistake of law on the part of the department 
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as to the effect of the order of May 21, 1866, are not 
to be borne by the holders of the legal title to the 
1863 location. 

On page 62, appellants overlook the fact that a 
survey is merely a ministerial act that may be per¬ 
formed by anyone, while the approval of a location in¬ 
volves the adjudication of certain facts. The Commis¬ 
sioner on April 9. 1864, was right in ordering the Sur¬ 
veyor General of Arizona to make the survey, as that 
was something that any Surveyor General could do, 
but the Surveyor General of Arizona never was given 
the power to approve the location. 

On page 78, appellants express a curiosity as to 
why the plaintiffs desire that the survey be filed. 
The certified plat of the survey constitutes the plain¬ 
tiff’s muniment of title, and the defendants can be re¬ 
quired to file the survey, just as in the case of Ballin¬ 
ger v. Frost, 216 U. S., 240, the secretary was or¬ 
dered to issue a patent as a muniment of title, al¬ 
though the Court decided that title had passed without 
the issuance of a patent. 

The Decree Herein Should be 

Affirmed. 

Respectfully submitted, 

G. H. BREVILLIER, 
Attorney for Appellees, 
James W. Vroom and John Watts, 

32 Liberty Street, 

New York City. 


James W. Vroom, 
of Counsel. 











